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West Perth W A 6000 

Dear Mr Ellis 

Inquiry into the Transportation of Detained Persons 

PUBLIC 

Thank you for your letter of 14 April 2010 inviting a submission on 
the topics to be covered by your Committee's inquiry into the 
transportation of detained persons. 

I am pleased to enclose eight copies of my submission. You will see 
from its terms that I have spoken publicly on many of the issues 
encompassed within your terms of reference. Rather than repeat the 
views I have expressed in a formal submission, it seems to me to be 
more convenient to provide you with copies of the speeches I have 
given on those topics. They are provided in electronic format. The 
speeches can also be accessed at the website of the Supreme Court: 
http://www.supremecourt.wa.gov.au/ 

I have also included a hard copy of the transcript of evidence given by 
the President of the Children's Court, Judge Reynolds, and myself, to a 
Committee of the Commonwealth Parliament enquiring into related 
issues. That transcript is also available in electronic form at: 
http://www.aph.gov.au/hansard/reps/commttee/R12899.pdf 

If the Committee considers that I could be of further assistance by 
providing oral evidence at a Committee hearing, I would be pleased to 
do so. Appropriate arrangements in that regard can be m~de by 
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contacting my Executive Assistant, Christina Curtis at 
christ ina.cu rt i s(a~ iu st ice . wa.gov.a ll or 9421 5337. 

Yours sincerely 

The Ron Wayne Martin 
Chief Justice of Western Australia 
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Transportation of Detained Persons 

Terms of Reference: 

1. Implementation of the Coroner's findings in relation to the 
death ofMr Ward 

Implementation of the findings made by the Coroner following the 
death of Mr Ward is largely the responsibility of executive 
government, rather than the courts and judiciary. The courts and the 
judiciary of Western Australia have no control over the resources 
made available by executive government for the perfonnance of their 
judicial functions. Our capacity to change processes and procedures 
so as to reduce the extent of the transport of persons in custody is 
constrained by the technological and human resources provided by 
executive government. 

However, within and subject to those constraints, the judiciary of 
Western Australia have been pressing for the reduction of the transport 
of persons in custody for court appearances for some years now. In 
2007, the Heads of the Courts in Western Australia exercising 
criminal jurisdiction resolved that the default position, in the absence 
of a specific order of the court, ought to be that every prisoner in 
custody should appear before the court by audio visual link from his or 
her place of detention unless being tried or sentenced. Further, even 
where a prisoner is being sentenced, if the physical presence of the 
prisoner in court at the time of passing sentence would involve a 
lengthy journey, it is the practice of the Western Australian courts to 
pass sentence upon the prisoner attending by video link, if appropriate. 

This default position has not yet been reached because of the 
limitations upon the audio visual resources required to implement 
practices which both the courts, police, and the Department of 
Corrective Services regard as desirable. 
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Following the death of Mr Ward, I convened a working group, known 
as the Transport of Persons in Custody Working Group with 
representatives of all courts, the Department of the Attorney General, 
the Department of Corrective Services, police, and the legal 
profession. 

The objectives of that Group are: 

. .. to develop protocols to ensure transport of prisoners in 
custody only occurs when all other practicable options have 
been exhausted. 

Considerable progress has been made in the implementation of these 
objectives. Within the resources available, the Department of the 
Attorney General has upgraded the audio visual facilities available in 
the various courts around Western Australia. The opening of the new 
District Court building in 2008 represented a significant advance, 
given the extent of the audio visual facilities provided in the 
courtrooms in that building. 

However, obviously the audio visual facilities in courts must be 
matched by equivalent facilities in the various custodial institutions. 
At present, the limits on those facilities is significantly impeding the 
achievement of the objectives to which I have referred. 

The agencies represented in the working group to which I have 
referred have co-operated in the preparation of budget submissions for 
the provision of facilities which would include: 

(a) adequate audio visual facilities in all appropriate courts and 
custodial institutions, including remote police stations; 

(b) the provision of human resources necessary to create a position 
within each prison charged with the responsibility of liaison 
with the courts in relation to the transport of persons in custody, 
and in particular, investigating whether each and every 
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requisition transport might be avoided by provision of audio 
visual appearance; 

(c) provision of sufficient judicial resources to enable the question 
of bail to be assessed by a magistrate before any prisoner is 
moved from their place of anest and initial detention. 

Budget submissions on these topics have not been greeted with favour 
in recent budget rounds. As I understand it, another budget 
submission is presently under consideration. 

The working group to which I have refened continues to meet. 
However, while there is always room for improvement, the general 
view of the agencies represented on that group is that they have gone 
about as far as they can go in the implementation of the objectives to 
which I have refened without the provision of further resources. 

I am also attaching in electronic format, a speech which I gave on this 
subject to a forum on the subject of custodial transport convened in 
Western Australia in 2008. 

2. Air transport or video conferencing instead of long haul 
vehicle transport 

It will be apparent from the views I have already expressed that I, and 
the judiciary of Western Australia, favour the use of audio visual 
appearances in court by persons in custody wherever possible. 
Obviously, if a person in custody is to be tried, their physical presence 
is essential in order for there to be a fair trial. Further, it will often be 
the case that the physical presence of a person in custody will be 
appropriate at the time sentence is passed. However, that is not 
invariable, and there are cases in which it will be appropriate to pass 
sentence upon a person in custody appearing by audio visual 
connection, where, for example, the physical presence of the prisoner 
would necessitate long and arduous vehicle transport. 

In relation to air transport, I understand from recent discussions with 
W A Police that they are implementing a policy of utilising air 
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transport for the transport of persons over a certain distance, beyond 
which air transport becomes more economical than ground transport. 
I am not qualified to comment on the relative costs involved, but 
obviously air transport is significantly less onerous for the prisoner 
and for that reason, is supported, wherever practicable. 

3. Reducing Indigenous incarceration 

This term of reference covers a potentially huge ambit. It covers a 
range of topics upon which I have spoken many times. In very general 
terms, it is the undeniable fact that rates of Indigenous incarceration 
continue to increase despite wide-ranging efforts by many government 
agencies and increasing levels of expenditure. The Indigenous 
incarceration rate in Western Australia (per head of Indigenous 
population) is by far the highest in Australia. While international 
comparison is imperfect because of the limited range of data, such 
data as is available would suggest that the imprisonment rate of 
Western Australian Aboriginals is amongst the highest, if not the 
highest, of any ethnic group in the world. 

I am attaching, in electronic format, speeches on this subject that I 
gave to a gathering of officers of the Department of Corrective 
Services, and to the Australian New Zealand Society of 
Criminologists. I am also attaching in hard copy the transcript of 
evidence recently given by the President of the Children's Court, 
Judge Reynolds, and I, to a Committee of the Commonwealth 
Parliament inquiring into this topic. 

4. Amending the Coroner's Act to require government 
response within a specified time-frame 

I have no comment to offer in relation to this term of reference, which 
essentially concerns issues of government policy in relation to its 
dealings with the Coroner. 
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5. Any other matter 

I would be pleased to address any specific issues the Committee might 
identify, and to appear before the Committee to give oral evidence and 
answer questions if requested. 

The Ron Wayne Martin 
Chief Justice of Western Australia 
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Committee met at 8.59 am 

MARTIN, The Hon. Wayne Stewart, Chief Justice, Department of the Attorney General, 
Supreme Court of Western Australia 

REYNOLDS, Judge Denis John, President, Department of the Attorney General, 
Children's Court of Western Australia 

CHAIR (Mr Debus)- I declare open this public hearing of the House of Representatives 
Standing Committee on Aboriginal and TOlTes Strait Islander Affairs inquiring into the high level 
of involvement of Indigenous juveniles and young adults in the criminal justice system. 1 
acknowledge the traditional custodians ofthis land and pay respect to the elders past, present and 
future. I note that these meetings are formal proceedings of the parliament, even though they do 
not look like it. Everything said should be factual and honest. It can be considered a serious 
matter to attempt to mislead the cOlmnittee. I invite witnesses to make COlmnents that will assist 
us in our inquiry into the involvement of Indigenous youth in the criminal justice system, with a 
focus on prevention and early intervention. The hearings are open to the public, and a transcript 
of evidence will be placed on the cOlmnittee's website. Ms Vale, who is the member for Hughes 
in New South Wales, and 1 are formally a subconunittee of the standing committee and are 
therefore able to conduct these hearings, despite our modest numbers. 

It is a very great pleasure to have with us Chief Justice Wayne Martin and Judge Denis 
Reynolds. 1 cannot recall an occasion when jurists of such eminence have appeared before this 
cOlmllittee. We are very grateful, indeed, for your presence here today. We are aware from what 
you have already written to us and from what we know from the newspapers of your passionate 
concern for the matters that the inquiry is addressing. 1 think it is appropriate that we follow an 
already agreed process and each of you make a prepared statement before we move to questions 
and discussion. 

Chief Justice Martin- I am very grateful to the cOlmnittee for this opportunity to address 
these impOltant issues. As 1 have said many times publicly, the issues into which this cOlmnittee 
is inquiring include the biggest single issue that confronts the criminal justice system of Western 
Australia. Members of the cOlmnittee will be well aware of the general nature of the gross over
representation of Aboriginal juveniles in the criminal justice system around the nation. 
Tragically, the situation in our state of Western Australia is significantly worse than in any other 
part of the country. In terms of rates of juvenile detention and remand in custody, we have the 
highest rates in the nation and the figures are-and these are on the notes that I have hand out
S.lI per 1,000 on an average day. That compares to 6.1 in New South Wales, 2.S6 in the 
NOlthern TelTitory and, curiously, seven in the Australian capital territory, which is the next 
highest behind us. 

In Western Australia, Aboriginal juveniles are 43 times more at risk of being detained in 
custody than non-Aboriginal juveniles. That reflects the disproportion in the adult system as 
well. 1 note that your terms of reference include young adults and many of the incarcerated 
adults will be in the age group of between IS and 25. The most recent figures 1 have for 
Indigenous incarceration in Western Australia show that in December of last year the rate was 
approximately 4,400 per 100,000. Comparative to the other states, the next highest were New 
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South Wales and South Australia, with each on about 2,500 and then the Northern Territory with 
2,200. 

In the adult system, the rate of imprisonment per head of Aboriginal population in Western 
Australia is double that of the Northern Territory. Figures for Queensland are 1,750 and for 
Victoria, 1,350. So, on any scale, Western Australia is locking up Aboriginal people at a 
frightening rate. If one takes women out of those figures and goes to the rate for men only, in 
December the rate for adult Aboriginal men was 8,000 per 100,000. For those of you who are 
good at maths, it means that one out of every 12Yz adult Aboriginal men in Western Australia 
will spend tonight in prison. That is an absolutely scary figure . To put it in a temporal 
perspective, let us go back 20 years to the overall Indigenous rate. As I said, last December it 
was 4,400; 20 years ago it was 1,300. So it has more than trebled over the last 20 years, and that 
is over a period in time when we have been talking about it, we have been spending money on it 
and we have been trying to address the problem, and it has got a lot, lot worse. 

To put it in an international perspective, America is by far the most punitive country in the 
world. It locks up a higher percentage of the population than any other country. Its overall rate is 
1,000 per 100,000. So our rate of 4,400 per 100,000 is four times that of the most punitive 
country in the world. We are locking up adult Aboriginal men at a significantly higher rate than 
the Americans are locking up African-Americans, who are of course the most overrepresented 
group in their prison system. So, on any scale, by any comparison, the problem is tragic. 

Of course, the reason there are more Aboriginal people in the criminal justice system is that 
they commit more crime. But, tragically, those crimes are also usually committed against other 
Aboriginal people. So it is important to recognise that, although Aboriginals are overrepresented 
in the offender population, they are also significantly overrepresented in the victim population, 
and that includes juveniles as much as any other age group. It is important to keep in perspective 
that Aboriginal juveniles are very often victims of offences as well. 

The causes of this increased offending are well known; they have been being talked about for 
years. They include all the issues of Aboriginal disadvantage about which we know, including 
dispossession from land, cultural alienation, social dysfunction, family dysfunction, poor 
standards of health, higher than average levels of mental illness, high levels of substance abuse, 
foetal alcohol spectrum disorder, domestic violence, poor school attendance rates, poor 
employment participation rates, poor standards of housing and overcrowding, racism and various 
other factors. Of course, these factors interrelate and combine to produce the problem. 

The conclusion I draw from that is that, because the causes are multifaceted and interrelated, 
so must be the solutions, so an holistic approach across all of government is required. The 
problems of a fragmented, silo approach have been known and have been being talked about for 
many years, but nothing much has been done to overcome the issues and break down the silos. 
In Western Australia, the agencies that need to work together include child protection, Health, 
Education, Housing, employment, juvenile justice and Police. It is important for all those 
agencies to get together and work collaboratively. Where we are talking about a juvenile 
offender, it is also important to realise that the offender has to be addressed in the family 
environment, in a family context. Unless and until you can resolve the adverse environment in 
which the juvenile is living, not much is going to change in terms of that juvenile's behaviour. 
So you need an holistic approach to a family problem. 
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The other conclusion I would draw is that, because the causes of the problem are not found in 
the criminal justice system, the so lutions are not likely to be found in the .criminal justice system 
either. Once people enter the criminal justice system, there is a very real limit on what we can do 
to address the problems that have caused them to be there. The solutions must be proactive, 
multifaceted and targeted at all the causes of which I have spoken-all the aspects of Aboriginal 
disadvantage and social disadvantage. 1 think of the old saying that a pound of prevention is 
wOlth an ounce of cure. I think strategies like justice reinvestment strategies and proactive 
programs designed to improve the living and social conditions of Aboriginal people are much 
more likely to be effective than a punitive response. 

We know that punitive responses in this area have not worked. We can say that confidently 
based on our experience. The figures tell us that. As I have set out in the notes, the high 
recidivism rates for Aboriginal juveniles tell us that a punitive response is simply not working. 
For those released between I July 1998 and May 2009, the recidivism rate for male Aboriginal 
juveniles was 80 per cent and, for females, 65 per cent. For male Aboriginal adults, it was 70 per 
cent and for female Aboriginal adults it was 55 per cent. So, as a measure of protecting the 
community by discouraging re-offending, custody is not effective. 

The next point I would like to make- and I will leave my colleague the President of the 
Children's Comi to develop this a little further-is that the white imposed solutions that we have 
used in past decades have spectacularly failed to address this problem. I think that a much better 
way to go is to encourage and facilitate Aboriginal people taking responsibility for and 
ownership of the solutions that are needed to address these problems. That way, I think we will 
also encourage them to take some ownership of the problems and to address offending within 
their communities. 

In Western Australia, as in other parts of the country, alcohol is a huge part of the problem. 
Foetal alcohol spectrum disorder is an increasing problem in our courts. It is one of those 
conditions that are almost certainly chronically under-diagnosed because of lack of diagnostic 
facilities in many parts of our state. One of the symptoms of that disorder is an inability to 
appreciate the consequences of actions. People who suffer that disorder, as they get older, are 
much more likely to undertake acts of short-term gratification without regard for the 
consequences. It is a condition that is inherently likely to put them in conflict with the justice 
system. The problem is that, because it is a brain disorder, there is a limit to what can be done to 
change the behaviours. So you need protective environments for people who suffer this disorder. 
Of course, the solution has to lie in reducing the number of kids born with this terrible disorder. 
As I say, because of problems with diagnosis, it is very hard to get a handle on just what those 
rates are, but the anecdotal evidence that I have been given from paediatricians in areas like the 
Kimberley and the Pilbara is that they believe the rate is still very high. 

Alcohol restrictions supported by Aboriginal people have been introduced in this state. They 
have worked at Fitzroy Crossing and Halls Creek. I believe you are going to Fitzroy tomorrow to 
gather evidence and 1 am sure you will hear more about this there. Those restrictions become 
problematic in areas where there are larger white populations. In towns like Broome, Kununurra, 
Karratha and Port Hedland, it is much harder to impose those solutions, but it is not impossible. I 
think we ought to think proactively about things we could do to reduce alcohol intake by 
Aboriginal people in those areas. 
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Within the justice system there are some issues that require addressing. The recent Auditor
General's report shows that diversion from the court system is decreasing in Western Australia, 
particularly so amongst Aboriginal juveniles. They are not being diverted from the court system 
at the rate at which they were, and they are much less likely than non-Aboriginal juveniles to be 
diverted from the court system. There is also a chronic lack of safe places for juveniles at risk in 
Western Australia. Programs have recently been introduced in Geraldton and Kalgoorlie which 
have worked very effectively. Those programs need to be run around the state- not just in the 
regional areas but also in the metropolitan area. In many cases Aboriginal children are put in 
custody because there is simply no other safe place for them to be kept. We have seen that many, 
many times. Because of the vastness of this state, there is also a real issue in relation to the lack 
of regional programs and opportunities for non-punitive responses to juvenile offending in the 
remote parts of the state. My colleague the President of the Children's Court is much better 
equipped to speak about that than L That is all I wish to say. I will hand over now to Judge 
Reynolds. 

CHAIR- If we could just publish what you said, I think we would save a lot of trouble. 

Chief Justice Martin-Thank you. 

J udge Reynolds-Thank you to the members of the committee for this opportunity to be here 
this morning to speak on this very important subject. 1 have been a judicial officer for 26 years 
and, for the last six years, President of the Children's Court. Over that time 1 have had to 
sentence numerous Aboriginal children, which has given me an insight into the causes of 
offending and the serious neglects and abuses that these children have suffered, which in turn 
has made them victims. 

I think that when the Children's Court comes to sentence children, in a sense, we are visiting 
the train wreck; the children are seriously damaged by the time they come before the court to be 
sentenced. His Honour the chief justice has made reference to statistics which clearly show the 
magnitude of the problem that needs to be addressed. Those statistics clearly show that the point 
when this became urgent is long gone. We need some change in the way that government 
agencies go about their business. 

To follow on from His Honour's statistIcs, the number of damaged Aboriginal children 
appearing before the Children's Court who are themselves expecting a child or have children is 
increasing. If these damaged children each have six children and they in turn each have six 
children, in two generations, each of short duration, the number of damaged Aboriginal children 
could increase exponentially, from a multiple of one to 36. That is arrived at by multiplying one 
by six and then six by six, which equals 36- in two relatively short generations. 1 think that 
gives people an idea of the potential magnitude of the problem we will confront in the future 
unless something is done now. 

It must not be forgotten that we are talking about children. An unacceptable number of 
Aboriginal children, less than 10 years of age-that is, the age of criminal responsibility- are at 
risk and are committing offences. It is often spoken of in the context of the Children's Court that 
children are between the ages of 10 and less than 18. But it needs to be appreciated that many 
children aged 10 enter the Children's Court with some years of being at risk and of having 
cOlmnitted offences but not having been before the court because they have not reached the age 
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of criminal responsibility. I think it is clear from the statistics that His Honour the Chief Justice 
has referred to that, despite great expense, the approach to dealing with offending over the last 
two decades or so has failed miserably. As I said, we are now beyond the point of urgency to 
change the way that governments do business and to introduce real and meaningful prevention 
and diversion programs delivered to young Aboriginal offenders. 

As His Honour has said, the high rates of detention for young Aboriginal offenders reflect the 
seriousness of the types and factual circumstances of the offences committed by them. Many 
victims of the offending are indeed Aboriginal people, particularly women and young people. As 
I have said, young Aboriginal offenders are themselves very much victims. For solutions to be 
effective they must address the multiple causes of the criminal behaviour. His Honour has 
indicated what those particular underlying criminal causes are, and I will not repeat them. Some 
of those causes are not just causes; they are a combination of causes and symptoms-for 
example, substance abuse. Substance abuse can arise out of a multiplicity of causes-for 
example, grief or the need to escape a seriously dysfunctional home envirorunent- and 
substance abuse itself then leads to vulnerability to committing offences, such as burglary, 
robbery and the like, to get money or property in order to buy the substances themselves. 

Youth Justice, a division of the Department of Corrective Services in this state, has the 
statutory responsibility in this area of delivering services to young Aboriginal people. But the 
reality is, given the multiplicity of the causes behind criminal offending, there is no one 
government agency by itself which can address all of those causes. Therefore, there needs to be a 
holistic response by government. There needs to be an overarching coordination of agencies. 
There also needs to be an inventory kept of programs delivered, who delivers them and what 
programs are or are not working. There needs to be this holistic approach to address the 
multiplicity of causes. 

The Children's COUlt does have a legitimate interest in the substance of and also the delivery 
of programs to young Aboriginal children. I say that because the Young Offenders Act, the 
legislation that the Children's Court is bound to follow, requires the COUlt, when dealing with 
children, to give weight to rehabilitation and also to enhance the role of family and community. 
It is important for the COUlt's credibility and for the conullunity to have confidence in the court 
that orders of the court have the necessary substance to properly comply with the requirements 
of the Young Offenders Act to take into account rehabilitation and enhancement of family and 
conununity. So it is important that these orders have the necessary substance to prevent 
reoffending. That is where we are currently at. What do I think needs to change? 

As His Honour has mentioned and I have repeated there is a need for a holistic approach. 
From where I sit I see government agencies working in silos. Although the word 'collaboration' 
is often used the fact of the matter is that, whilst there is some collaborative effort, the extent of 
it is nowhere near what it needs to be. If government agencies get together and the problem 
becomes too difficult then, more often than not, they go back into their bunkers and become very 
silo ed, with the net result that nothing is actually delivered. 

Too often I think the police are the only agency out on the streets and, particularly after hours, 
are unsupported by other government agencies to deal with children at risk and also at, say, one 
or two o'clock in the morning they are left with having to find support or safe places for children 
and, regrettably, they are nowhere to be found. 
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The solutions for Aboriginal children, in my view, rest with Aboriginal people. Programs like 
the Yiriman Project, or the Albany Project, that has been referred to in the papers that have been 
provided to you go to empower Aboriginal people and thereby give Aboriginal people ownership 
of the solution which, I think, in turn helps Aboriginal people to accept some responsibility for 
the very underlying causative factors behind criminal offending by their young people. Young 
Aboriginal people live in two worlds- an Aboriginal world and a non-Aboriginal world . In my 
view, they are entitled to the best of both of those worlds. Aboriginal children offenders are 
disconnected from their own culture, their own community and their own community leaders. 
Before they can respect other people and also other people 's property they must discover their 
own identity. Also, I think it is fair to say that it is unreasonable and not good logic to think that 
if someone does not respect themselves then they will respect somebody else. The only people 
who can help Aboriginal children discover themselves and their own identity are Aboriginal 
people who are respected in their own community and who share the same language and cultural 
ceremony. 

As has been mentioned by His Honour the Chief Justice, WA is a vast state. There are many 
Aboriginal communities. They enjoy diversity and so, with programs, it is not a case of one size 
fits all. Local communities should be empowered and they should be supported. Government 
agencies should not seek to control or impose on them programs that they think are appropriate 
for them. It should be left to local communities to develop, design and deliver programs that they 
think are best suited for their children. It is the role of government agencies to then provide and 
deliver those programs to those local communities. 

Two key issues arise out of all of this. One is cost and the other is risk assessment. It is often 
said that the cost of enabling Aboriginal people to provide programs would be too expensive 
over and above the initial expenditure that is already incurred and, in the cutTent economic 
environment, just not economically viable. In relation to cost, can 1 say the current way of doing 
business is very expensive and statistics show that it has failed . A lot of money has gone down 
the gurgler, so to speak. While there may well be cost considerations it is, essentially, about 
changing the way of service delivery, to be more efficient rather than entering into new areas of 
service delivery. Treasuries, which usually have the final say on whether resources are made 
available for policy initiatives, may not always fully appreciate the policies themselves and their 
economic and social benefits. Further, in any event, there may be good reason for government to 
insist on some good policy initiatives being implemented. 

In relation to risk assessment, the fact of the matter is that there are many Aboriginal people 
who are ready, willing and able to be involved in delivering this service. To date, they have not 
been listened to and taken notice of. It has already been mentioned that, regrettably, currently 
there is a real paucity of programs for Aboriginal people, not just in Perth. 1 say 'not just in 
Perth' because Western Australia, regrettably, is very Perth centric. It is also the case throughout 
the whole of Western Australia. Indeed, the court has had a number of cases where agencies are 
just not present and where there is no supervision, no psychological counselling or sex offender 
treatment available. Supervision would consist of requesting the young offender to ring someone 
at an office many kilometres away. So the reality is that, if a community order were imposed, 
there would be no substance to it. That is not in the best interests of the court, it is not in the best 
interests of the child and it is not in the best interests of the community. So these problems need 
to be addressed. 
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Over the years I think it is fair to say that there has been a decrease in the number of people in 
government agencies who work at the interface of actual service delivery relative to the total 
number of people employed, While there are many committed offices in many agencies doing 
good work, generally agencies lack meaningful numbers of Aboriginal staff. Generally, agencies 
do not forge relationships with local Aboriginal people and organisations and they lack spiritual 
connection and empathy for the Aboriginal people who live in the areas where they are sent to 
work and deliver the services. There is a lack of continuity of personnel. Often it is the case that 
some person in an agency goes to work somewhere, they are a champion and then very soon 
they are shifted to some other location and all of their good work is lost. 

Government agencies need to connect with the Aboriginal people they are supposed to be 
providing services to. Government agencies need to be prepared to work more as program 
managers. They need to (1) outsource to Aboriginal people the job of designing and delivering 
programs for Aboriginal people; (2) support Aboriginal local conununities in capacity building; 
and (3) get local Aboriginal communities to identify mentors for children and also guardians and 
safe places for Aboriginal children generally, and particularly when on bail. 

There is a need for crisis care accommodation, safe places and hostels. Again, Aboriginal 
people need to be integrally involved in the setting up and ongoing service delivery of these 
types of facilities. There is a need for govenmlent service agencies to work closely alongside the 
police after hours to provide support for vulnerable Aboriginal children and safe places for them 
to be taken to. 

Recently in this state there was a repOli by the Auditor-General into juvenile justice teams. 
Regrettably, juvenile justice teams had broken down. There was a reduction in the number of 
children sent to juvenile justice teams by the police. The key reason for that, I think, is that there 
was too much delay and the programs delivered by juvenile justice teams were not culturally 
appropriate, and there was good reason for the police to lose confidence in the teams. It is often 
said that justice delayed is justice denied. And with these sorts of on-the-ground approaches in 
various agencies, unless they are timely the cOlmnunities do not perceive that justice is working. 

Finally, can I just make some comments in relation to legislative and administrative reforms 
that I think are also needed. There needs to be greater discretion given to courts to impose fmes 
that are within the means of Aboriginal people to pay. There needs to be greater discretion given 
to courts to impose drivers licence disqualifications- or maybe not-and, if so, the length of the 
drivers license disqualification. Too many people in communities for offences which are not 
related to the driving of a motor vehicle have their motor vehicle drivers licenses disqualified 
under fines enforcement legislation. You have this situation in Aboriginal conununities where 
Aboriginal people cannot get work, for example driving the localmbbish huck around to collect 
the rubbish, because they cannot get a license. That SOli of problem needs to be addressed. 

The fines enforcements system needs to be more flexible and accessible to Aboriginal people. 
It needs to be made easier for Aboriginal people to obtain drivers licences. The introduction of 
local drivers licences for remote conununities is something that deserves attention. In these 
remote areas, as you will see when you travel to the north tomorrow, there is a vast distance from 
one place to another. The roads are often just dirt roads. You will not see a traffic light for 
hundreds of kilometres. People need to get fi-om one place to another for cultural reasons, or just 
to move about, and the idea of not having a licence really inhibits all of those things. For 
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someone to go to prison just because they did not have a licence, and there is no aggravating 
circumstances, is a problem that needs to be addressed. Legal forms need to be made more 
simple. There needs to be tailoring of legal requirements and conditions for Aboriginal people to 
suit local people and local circumstances. 

Finally- and this is an area in which the court is intending to do more work- there needs to 
be a decrease in the transportation of accused persons and an increase in the use of video links. I 
hope those comments have been of some assistance. 

CHAIR- Thank you both for that. I had an impression that each of you thought that you 
should speak for a shorter time, but we did not think that was the case at all as we thought that 
these were remarkably concise summaries of the issues that we have been hearing about over the 
course of a number of days during this year. I was reminded, as you were both speaking, that the 
first thing that it is necessary to do, when one contemplates the problem, is to remember that 
there is a complexity which comes from the differences between the various Aboriginal 
communities and that there is a complexity that is rooted in the obviously long-term nature of 
some of this dysfunction that you have been describing. Yet, there is a number of immediate 
matters which concern government administration, on the one hand, and the administration of 
the law, on the other. It may be most useful if each of you could talk about some of those latter 
concerns. There is no doubt that if the bedrock issues are not dealt with then nothing else will 
matter. You see, for instance, that the federal government's Closing the Gap program is 
beginning to address hesitantly the underlying problems. I wonder if in that context you could 
talk a little bit more about these issues that seem almost inexplicably never to be resolved. I 
think you said, Chief Justice, that the number of young Aboriginal people being diverted from 
the justice system is decreasing, not increasing. That is hard at first to believe. You spoke of 
problems with the fmes system and of the lack of driving licences. This is not only a problem in 
Western Australia. It exists in most remote places. Instead of going to jail for assault of police or 
offensive behaviour, as they used to, young Aboriginal people are frequently going to jail 
because they have committed a series of actually trivial driving offences. Cou Ld you elaborate on 
your ideas about how we might change the justice system immediately to ameliorate some of 
these issues. 

Chief Justice Martin- I will take up the cudgels first and give Denis a bit of a break. In 
relation to driving, this is an issue that has been around for along time. There was a report done 
by a committee of the state parliament, chaired by Ben Wyatt, that produced recommendations. 
It was a multiparty committee. It had representatives of agencies and produced recommendations 
in 2007, I think it was, to address the many structural problems that exist. It is very difficult for 
young Aboriginal people to get drivers licences in remote communities. It is very diffIcult for 
them to take the test. As an example, if you do take the test you have to take a written test before 
you can get your L plates. The test asks you questions about freeway on- and off-ramps and how 
you drive on a freeway. They have not seen a freeway. They have never even seen a set of traffic 
lights. So they are being asked questions in a language that might not be their first language 
about driving conditions that they have never experienced. So they have a structural 
disadvantage at that point. There is also a requirement for so many supervised hours of driving, 
to be supervised by an adult who has so many years of an unblemished driving record. In some 
of these communities there are almost no people who meet that description. When I was in 
Warburton, a community of about 500 to 600 people, the police told me that there were fewer 
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than 20 people in Warburton who were able to provide the supervision required to enable young 
people to get licences. So there are huge structural impediments to actually getting licences. 

Because there are no alternative means oftransport, they have to drive to get around. They get 
arrested for driving without a licence and, under the Road Traffic Act, it is mandatory for the 
cOUli to then disqualify them from holding a licence for a fixed period. For the same reasons 
they have to drive during that period because there is no other way of getting around. They get 
caught again and there is another period of disqualification and so on and so on. The cycle builds 
to the point where they have no realistic prospect of ever getting a licence. They keep on driving 
and it comes to the point where, on their 13th or 14th conviction for driving whilst under 
disqualification, the cOUli is left with no alternative other than to send them to prison. That is a 
reflection of the structural problems that exist in relation to getting drivers licences. There are 
ways in which we could address that. We could encourage training. What we ought to be doing 
is spending money on sending driver training teams to these remote areas and increasing the rate 
of licensing. Instead we are spending money on the criminal justice system. It is silly. It is an 
example of how we need to spend proactively. 

CHAIR- You could have a sort of remote area drivers licence. 

Chief Justice Martin-You could, quite easily. With a lot of these areas of the state you could 
have a licence that is valid for the Kimberley or for any remote area in the state but not valid for 
the metropolitan area. These kids are actually very good at handling a motor vehicle. Often they 
have been driving a very ordinary motor vehicle under very ordinary road conditions for a very 
long time, so, frankly, they are probably better at handling a motor vehicle than are a lot of kids 
in the metropolitan area. So it is not as if they are lacking skills. 

Moving away from drivers and as the president has pointed out, the problem with all of that is 
that it impacts on employment because most of the mining companies require a drivers licence 
as a prerequisite for employment. Until the drivers licence issue is addressed they cannot get 
jobs. Happily, a lot of the mining companies have actually been very proactive in this area 
because they want to increase the levels of Aboriginal employment. Companies like Rio and 
BHP have been doing a very good job in improving drivers licence rates within these remote 
communities. I think they provide a lead to government. They show an example to goverrunent 
of how government could do better in these areas . 

Moving on to your other issue about how we could address more specific problems in the 
criminal justice area, let me take Roebourne as an example and by doing so I do mean to single 
out the people of Roebourne for special mistreatment. There are some very fine people in 
Roebourne who are doing as good a job as they can. In Roebourne one is repeatedly told that 
Roebourne children elevate the scale and seriousness of their offending so as to be sent to Perth 
and put in detention. That is because a lot of these kids are not being properly fed because their 
parents are binge drinking or gambling and are not preoccupied with looking after their children. 
So they break into houses in order to get food and while they are in them they will do other 
things to elevate the scale of their offending so that it is so serious that they will be sent down to 
Perth, because the only detention facilities are in Perth. That is because they do not feel that their 
homes are safe to go to . They are out on the streets until one or two o'clock in the morning 
because there is binge drinking going on in their home and they would not feel safe if they were 
to return there. So what is happening is that kids are finding their way into the criminal justice 
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system as a result of the failure of other agencies to provide those kids with safe living 
conditions. What we need to do, and this is getting back to my central theme, is provide safe 
living conditions. 

But there are more fundamental things that could be done. The only agency represented on the 
streets of Roebourne after 4.30 in the afternoon is the police. There is no other agency that is 
able to intervene and provide those kids with a safe place to go to. If we had on the ground 
agencies who could see a dangerous situation unfolding in the evening at Roebourne and if there 
were a safe place to take the kids to, 1 think that would then prevent a lot of those kids entering 
the criminal justice system. Of course once they enter the criminal justice system they become 
labelled, they become conditioned to the notion that they are an offender and the likelihood of 
their reoffending increases significantly. So there are things that we could and should be doing to 
prevent those kids from entering the criminal justice system in the first place. Denis mentioned 
the Auditor-General's report of two years ago. Its figures are quite interesting, because the 
Auditor-General calculated that the 250 worst kids in the Western Australian juvenile justice 
system- that is, the kids who offend most regularly and repeatedly- will cost the state of 
Western Australia $100 million as they pass between the ages of 10 and 17. 

CHAIR- Quite an achievement! 

Mrs VALE-Your Honour, is this per each child? 

Chief Justice Martin- It is $100 million for 250 kids. If you do the maths, it is $400,000 per 
child. 

Mrs VALE- Thank you. 

Chief Justice Martin- Seventy-five per cent of those 250 children will be Aboriginal 
children, so we are spending $400,000 per child between the ages of 10 and 17 for that cohort of 
250 and what we know is that the most likely outcome is that they will graduate into the adult 
criminal justice system. For $400,000 we could send them to Geelong Grammar, put them up at 
a Perth hotel during the summer, send them to a Swiss finishing school and still have change. 
The money we are spending simply is not working. It is not effective, so we have to think much 
more proactively, much more effectively, about solutions that actually work. 

CHAIR-We have heard evidence, too, of the beginnings of some programs in some other 
jurisdictions that involve intensive family counselling and therapy. In a place like Roebourne this 
would involve teams of people with some expertise from various government agencies working 
over an extended period with individual families. Again, that is much cheaper than the 
alternative. 

Chief Justice Martin- Than custody, indeed. It is cheaper than flying them down to Perth 
and incarcerating them in the most expensive custodial institutions in the state. 1 will hand over 
to Denis in a minute because he knows much more about this, but another option that is tried in 
some of our remote areas that seems to work well is, if you have a kid at risk in the community, 
taking the kid out of that community- not so far away as we do, not into detention. A lot of 
these communities actually own land and own stations, so if you set up a safe place for the 
children, sayan hour or an hour and a half out of Roebourne, take the kids out of the risky 
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environment and put them on the station with adult supervisors-responsible, inspiring adult 
Aboriginal people teaching them, getting them back to more traditional ways of living, teaching 
them some skills that might make them job ready like mustering cattle, building stockyards or 
those sorts of things- that, to me, is much more beneficial than bringing them down to Perth and 
putting them in detention. 

Mrs VALE- For that kind of facility it would not be at a loss, either, to have an educational 
facility attached to it in some way. 

Chief Justice Martin- Absolutely. That could do the same. You could get them to school, 
because school participation rates in a lot of these cOimnunities are appallingly low. 

CHAJR- I have heard that exact proposal made by people in Fitzroy Crossing and people at 
Roebourne. I think there is something called Mount Welcome Station. 

Chief Justice Martin-Yes. 

CHAIR- So it is hard to understand why there has not been more progress on this. I think we 
will have evidence from Western Australian government representatives soon, but it is hard to 
understand why there has been so little progress in that particular field. 

Chief Justice Martin- There is another example called Pleasant Valley, out of Warmun, or 
Turkey Creek. Again, it is exactly that sort of model. There is a station out there and adult 
Aboriginal people supervising kids who seem to be in trouble in Warmun. They take them out to 
the station for a month or more and cool them down. Those are some innovative solutions. They 
are much better than the more traditional, punitive solutions that we have been adopting. 

Mrs VALE- And those programs are funded by government agencies? 

Chief J ustice Martin- They have different funding models. A lot of it is funded innovatively 
~ through programs, but it is not funded directly by the Department of Corrective Services usually. 

It is usually outside that. Actually, I think it is more often Commonwealth money than state 
money, in fact. But I will hand over to the president because he has had some direct experience 
in intensive family supervision ofthe kind that you mentioned, Chair. 

Judge Reynolds- Just to answer to that last question, often it is non-government 
organisations that would provide that sort of service. They would make an application to 
government, often the Commonwealth government, for funds in order to provide that service to 
the remote community rather than the government agencies providing that service directly. 

Can I just pick up a point that was made by the chair, a good point about support to family. 
What became readily apparent to me when I went to the Children's Court was that, with the 
children who were conunitting offences that came before the court, you look at their 
circumstances and you could have picked 10 years earlier that these children were vulnerable 
and at risk of having to go and appear before the Children's Court in the future. 

There was a program called the Intensive Supervision Program, which was delivered by the 
juvenile justice section of Corrective Services. One of the interesting points that were made to 
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me by a person who worked in that program was that the program should not have been in 
juvenile justice or corrective services; the program should actually have been in the child 
protection department, because all of the issues that were there years before the criminal 
offending related to welfare issues. Indeed, you could argue that the issues that go to criminal 
offending start soon after a child is conceived, with foetal alcohol problems, for example. All the 
issues that have given rise to criminal offending are welfare based. 

Clearly family is very important; family is key to it. My view is that you cannot just take a 
child away from a family and put them into programs without at the same time working with the 
family. Indeed, I go beyond that. I have said in my submission that you need to be working with 
conununity. There are three levels here: the child, the family and the community. There are 
various agencies that exist to address all those levels, so they need to be working collectively. 
For example, it is a good idea to have camps that children can go to not far from their 
conununities, rather than sending them down to Perth- they might as well be sent to Mars, quite 
frankly, given all the differences that exist. When the child rehlrns to family, to community, you 
need to have done work there to ensure that the child returns to a more functional family and a 
more functional community so that the work out on the camp, or wherever in the program 
delivered by Aboriginal people, is not undone by putting them straight back into a dysfunctional 
environment 

I will go back to the earlier point made by the chair on the decreasing numbers in the 
prevention and diversion programs. There are a number of reasons for that. One is that very few 
ofthose programs exist. Under the Yotmg Offenders Act, when police come across a young child 
offending it is required of them to decide whether or not to caution and, if they do not caution, 
whether or not to send the child to a juvenile justice team. The police can send children to 
juvenile justice teams direct. It is not something that can happen only after the police have made 
a charge, the matter has gone to the court and the court has sent the child to a juvenile justice 
team. Initially, back around 1994 or thereabouts, the rights of referral to juvenile justice teams 
were relatively high because it was something new that was introduced to the legislation, so it 
was done. But, over time, the juvenile justice teams broke down. There were delays in the teams 
being convened and dealing with young offenders. Also, the programs that were provided by the 
teams were very lacking and not culturally appropriate in the case of young Aboriginal children. 
So the police lost confidence in the teams and the reason why there was a reduction in referrals 
was that there was a lack of confidence, properly based, by the police that if a case were referred 
to the team anything would happen. With regard to some of these remote conununities, you need 
to bear in mind that if a place like Kalumburu, for example, way up in the KimberJeys, were 
serviced from Broome, a juvenile justice officer would rarely go there to convene a juvenile 
Justice team. So, if on one night at one o'clock, the police found a young person and all the 
circumstances justified that person being sent to the team, the police officer might think, 'Well, it 
might be two or more months before a team is convened, but the problem is here and now. What 
is going to happen tomorrow and the day after that and the day after that and the night after that? 
Something needs to happen and it needs to bappen here and now, and it has not been happening.' 
So it is that lack of timeliness in the response that is the cause of decreased confidence by the 
police and a decrease in the numbers being referred to juvenile justice teams. That is a matter 
that has been highlighted by the Auditor-General, and it is a matter that the department is well 
aware of and that it is working towards. It is certainly something that needs more and more 
resources. 
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On the other thing 011 that, my view is that, if juvenile justice people cannot get to the remote 
conununities-and, logistically, because of the various resources, or lack of resources, available, 
that is going to be the case- why not capacity build and empower the local community to be an 
integral part of the team to come up with a solution, to be able to convene within a day, certainly 
within a week, and to deal with the issue with their child, in their community? Not only will it 
benefit the child but the community will feel part of the solution. They will then likely take more 
ownership of the problem, and there will be healing not just for the child but for the cOlmnunity. 
This change of approach can have a cumulative effect over time and hopefully benefit the 
conununity. 

Mrs VALE- That kind of local community cOlmnittee could also support children who 
happen to be victims. 

Judge Reynolds- Exactly. 

Mrs VALE-Something we often forget in Indigenous juvenile justice is that there is a high 
number of victims amongst Indigenous young people. That kind of committee could do both: 
suPPOtt the children who are victims and support the children who may be offending. It is a very 
important capacity. 

Judge Reynolds- There is another angle for support that these local conununity justice 
groups can provide. They can provide support to the police. For example, rather than the police 
being out on the streets at one or two o'clock, seeing children at risk and having to directly 
intervene, the police could contact the people they know in these cOlmnunity justice groups 
because they have good links with the police and say: 'So and so's just down the street and they 
do not look too well'- or 'There is a problem'-'Can you go down there and have a chat to 
them and see if you can get them to move on or take them somewhere so we don't have to 
intervene. ' 

Mrs VALE-Just like the night bus in Dubbo. 

CHAIR- In other jurisdictions there are justice groups and things like the night patrols and 
whatever. 

Judge Reynolds-We do have some of that. In Perth, for example, there is Nyungar patrol. In 
some communities they have their own patrolling. But that is not something in recent times that 
the police have encouraged. They have moved back to more direct policing. I think local 
communities should be empowered to have more of a role in intervening early. You would not do 
it in every situation. Some situations might require immediate policing, but there are lots of 
situations that do not. For those lower level situations that really do not call for immediate police 
action, you could let the conununity deal with its own problems with its own children. 

Chief Justice Martin- Another way of encouraging greater cOlmnunity ownership of the 
processes, problems and solutions is through cOlmnunity involvement in the court process. What 
I am talking about is what we call conul1Unity courts- and what they call Koori courts in 
Victoria, what they call Circle courts in New South Wales and what they call Murri courts in 
Queensland, and so forth. We have a very limited number of such courts in Western Australia. 
There is one in Kalgoorlie, another in Norseman, a domestic violence court in Geraldton and a 
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court of that kind at a place called Yandeyarra near Port Hedland. But they are not nearly as 
widespread as I would like to see. The great advantage of them is that they involve senior 
community members taking a formal role in part of the cOUl1 process. So for Aboriginal people 
the court process becomes part of their process. For far too long, Aboriginal people have 
regarded our courts as something that is foreign and alien to them and a place where they go to 
be punished, where people speak a language they do not understand and apply concepts that are 
not familiar to them. 

If we involve the Aboriginal people in the sentencing process, the sentencing process becomes 
a much more collegiate, constructive, cooperative, positive and collaborative process than 
merely the imposition of punishment- punishments that in the case of Aboriginal people are 
often irrelevant because they impose a fme that they cannot afford to payor they go to prison yet 
again. It is a way of encouraging and facilitating the notion that this is an Aboriginal problem 
that needs to be addressed by Aboriginal people. They need to take ownership and control of the 
responsibility for addressing those problems. 

Mrs VALE- It also raises the stahlS of those Indigenous elders within the communities. It 
makes them feel that they are a community again. These communities have a hierarchy. 

Chief Justice Martin- Absolutely. The trouble is that these courts are measured in terms of 
their impact on recidivism rates, which is a very short-term, blinkered and narrow way of 
assessing their efficacy. In Kalgoorlie we know qualitatively that the process has formed a bridge 
between the Aboriginal community and the court process. For a long time, the court process was 
totally foreign. Aboriginal people now have community champions, if you like, who will 
introduce them to the court system. They will say, 'This is the person you need to go to court to 
fix this problem.' On fine default issues, for example, they have somebody to whom they can 
talk and who will act as a communicator between them and the court process. It is on all those 
sorts of levels thatthese sorts of initiatives are very important. They are expensive and they are 
time consuming, but so are the things that we are doing at the moment. The things that we are 
doing at the moment in our prisons are very, very expensive and they are not working. 

Judge Reynolds- l think, with respect, that both of you have made some really good points. 
There is the point that you have made, Mr Chair, about disempowerment over a prolonged 
period of time. And I think the other point that you mentioned is that leaders need to be 
empowered. Those two things go hand in hand. What we really need to do here is against a 
history of trying to break down Aboriginal people by taking their leaders away from their 
communities- and many Aboriginal leaders died. What we really need to do to assist Aboriginal 
communities is re-empower their leaders. That is very important. 

CHAIR-Here is an unfair question to fmish with. There is a kind of consensus, almost, 
amongst people of goodwill, which you have both expressed with extraordinary eloquence, 
about the general direction that it is necessary for policy to follow, both the broadest strategic 
approach to restoring communities and down to the details of the judicial process. If I may be 
this impertinent: Western Australia is a rather wealthy jurisdiction. I know that that is frequently 
denied by some representatives of Western Australia, but nobody in the east, for instance, 
believes it. There is not a shortage of the kind of money that might be implied by the kinds of 
solutions you are suggesting, especially if some of it is being siphoned away from the system of 
corrections. This is the unfair question, and it depends upon the continuing operation of the 
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separation of powers: what do you reckon we ought to do now? What would you do if you had a 
bit of a free rein to do so? 

Judge Reynolds- Well, you have made reference to the separation of powers. As I have said 
before, I believe- and I think on good grounds- that the court does have a legitimate interest in 
the programs that it has designed and developed that are in tum going to be the subject of court 
orders. I think we have a legitimate interest. In this state, what I would do is set up within the 
Department of the Premier and Cabinet a high-level policy group charged with dealing with 
these problems in the Aboriginal area. They would have overarching authority over each of the 
agencies. They would identify ultimate objectives. They would then, with the various agencies, 
identify what role each of those agencies needed to play to achieve that ultimate objective. They 
would then, on an ongoing basis, require the agencies to do what each of them needed to do to 
fulfil that ultimate objective and, on a regular basis, get together and put each ofthe agencies to 
account to show that they had done what they had been required to do in order for that ultimate 
objective to be achieved. 

Chief Justice Martin- l would add to that by saying that you have to devolve down to a 
regional level, indeed to a community level. I have mentioned Roeboume before, and I do not 
mean to single Roebourne out, but you would then say: 'All right, all the agencies have to get 
together and develop a strategic plan for Roebourne looking at all the aspects of disadvantage in 
Roebourne. What are we going to do about Roebourne? Are we going to use Mount Welcome 
Station? What are the diversionary programs? Are we going to have a juvenile justice team there 
to which people can be diverted? Are we going to find a safe place for the children? What are we 
going to do to improve drivers licence levels? What are we going to do to reduce alcohol 
consumption?' And so on and so forth . You would involve the community leaders absolutely in 
that process and you would encourage them to take responsibility for the achievement of the 
outcomes through that process. They would be central to the process. 

It would take a long time because you have to sit down with these folk and allow them the 
time to come out with the solutions that they think. It does not happen overnight. You cannot fly 
in and say, 'All right, we've got a two-hour meeting; we'll SOli it all out in two hours and fly 
away again. ' That is not going to work. You have to be on the ground and you have to allow 
things to evolve. 

CHAIR- We have heard plenty of evidence of that sort too . We were told that there are 
remote settlements in the Northern Territory that declare govenunent-free days. 

Chief J ustice Martin- Yes. Well, you see, again, there is ridiculous money being spent, with 
three light aircraft all half-full, from different government agencies, arriving in the same 
community on the same day. It is just throwing money away. It is not want of money that is the 
problem. 

Mrs VALE- No, we could afford to send each and everyone to King's or grammar or 
something, with change, and that is the most frustrating thing. 

CHAIR- I would prefer they went to a selective high school! 
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Mrs VALE-And with the best possible teachers! I just wish we had had you for a whole 
week because there are so many questions 1 would love to ask you. 1 keep coming back to a 
speech that was given by Aleksandr Solzhenitsyn to Harvard University back in 1975 about 
legalism- about how American society was becoming so legalistic that that was then the 
criterion for how you lived your life, devoid of any morality. If there was a law against it or a 
law for it, that was what you had to abide by. When it comes to the problems that we have with 
drivers licences, it seems to me that it is just not appropriate that what is put on mainstream city 
folk is the same that goes for Indigenous folk where they have no other alternative for transport. 
To me, that is just Aleksandr Solzhenitsyn coming in loud and clear. 

As judicial leaders in our community, you are at the coal face and you have very few resources 
where you can send young Indigenous people- your diversionary programs. And this is because 
of, as you have all identified, the lack of cooperative cohesion amongst silo type government 
departments. We are here as a federal inquiry and we are going to have some ofthe jurisdictional 
barriers of trying to come up with some great recommendations to try and suggest to our state 
colleagues that this is how it can be done, but it does give us some benefits. We can do it. We can 
have an oversight of all the different states. When you go back home, if there is anything that 
you think you would like to have told us or if you have 10 No.1 priorities, please send them on 
to us, because I really want this committee to go for broke on this. I think we have an 
opportunity to really change it, not being critical of state departmental agencies but suggesting 
and seeing on an oversight how they can do it far better with the money that they have. As 
judicial officers in your particular capacity, do you have any formal mechanisms whereby you 
can tell the policymakers of your government about the things that you need to do your job 
better so that it improves the community outcome for Indigenous people? 

Judge Reynolds- No. There are no formal reporting mechanisms. 

Mrs VALE-I think that is important for us to understand, because you have given us some 
very good solutions today. I think it is a shame that you have no mechanism except a one-off 
Commonwealth inquiry that comes into Perth and that for half a morning we get the benefit of 
your vast and committed experience. 

CHAIR-I think there may be the odd informal method. 

Mrs VALE-Yes, but it is the formal ones that are so open and that you can actually crank up. 
It gives you some leverage. I think you were talking about the support for the police out at the 
coalface too. You do not have any support as judges when you get to the sentencing stage. The 
police do not have any supp0l1, from what I can see, when it comes to what they do with young 
people who they find on the street. The need for safe houses is just so important- and the need 
to involve the community in the solutions. I think they are some of the frnest suggestions we 
have heard. 

Chief Justice Martin- At the risk of telling you things you already know, the jurisdictional 
problems to which you refer are not insurmountable, because of course the Commonwealth has a 
head of legislative power in relation to Aboriginal people, and money can overcome a lot of 
barriers. If money is provided on condition that it be used in certain ways, that is another way of 
overcoming the jurisdictional issues. 
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Judge Reynolds- Can 1 add to what I just said when I was asked about what I would do. We 
need to be very careful that we do not make the mistake that we have been making ever since we 
arrived in this country- that is, to exclude Aboriginal people from the strategic considerations as 
well as the practical applications of that strategy. I spoke about the need to have this high-level 
policy group within Premier and Cabinet. 1 think it is essential that there be Aboriginal people 
attached to that group- and not just Aboriginal people from a particular area of Western 
Australia. Aboriginal people consist of a vast variety of peoples. For example, in the south-west 
of Western Australia there are 14 N yungar clans. They are not just one group. They are made up 
of vast number of groups with rich diversity. What is good for some areas is not necessarily good 
for another. So when 1 talk about baving a high-level policy think tank, I mean that it must 
include Aboriginal people and reflect the diversity of Aboriginal people. 

CHAIR- And have the capacity to consult widely. 

Judge Reynolds- That is right. 

CHAIR- You must forgive me, but we are slightly over time and 1 see that there is a roomful 
of eminent public servants behind us waiting for the next session. It has been a great pleasure for 
Dana and 1 and we think that West Australia should feel grateful to have judicial officers of sucb 
commitment in positions of such eminence. 
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COLLARD, Mrs Jenni, Executive Director, Aboriginal Engagement and Coordination 
Directorate, Department for Child Protection, Western Australia 

EMMANUEL, Superintendent Michael, Community Engagement Division, Strategy and 
Performance Directorate, Western Australia Police 

McCULLOCH, Assistant Commissioner Lex, Assistant Commissioner Youth Justice, 
Department of Corrective Services, Western Australia 

MARSHALL, Mr Andrew John, Manager Research and Analysis, Department of the 
Attorney General, Western Australia 

SKESTERIS, Mr Robert, Executive Manager, Indigenous and Community Diversity Unit, 
Community Engagement Division, Strategy and Performance Directorate, Western 
Australia Police 

SOMERVILLE, Associate Professor Robert Stanly, AM, Director of Aboriginal Education, 
Department of Education, Western Australia 

CHAIR-Thank you all for coming. If each of you could make a quick statement, that will 
leave time for a roundtable. 

Assistant Commissioner McCulloch- Thank you very much for the opportunity to present 
here today. For us this is a real issue in the Department of Corrective Services. The reality is that 
60 per cent of young people on orders are Aboriginal and 75 per cent of young people In 

detention centres are Aboriginal. Those are not hidden figures; that is the reality. 

The point we would like to make is that people end up in our system after they have been 
involved in a number of other systems- child health, child welfare, family support and 
education in particular-before they get to the age of 10. We are driven and governed by the 
Young Offenders Act 1994; I will not go into the principles that underpin that as they are in the 
submission. Late 2007 and 2008 were significant years in terms of youth justice in Western 
Australia. In late 2007 the children's commissioner, the first in Western Australia, was appointed. 
She was very clear that one of her priorities was the youth justice system and particularly how it 
impacted on young Aboriginal people, so she started to get a focus on it. You would have heard 
from our last presenters that there was a repOlt by the Aboriginal Legal Service and that was 
followed by an Auditor-General's report. In reality the Auditor-General's report provided the 
hard data to back up the Aboriginal Legal Service's report. The Auditor-General's report is on 
their website and your research officers have probably tracked back down. 

CHAIR- We have heard of that and that it was quite influential. 

Assistant Commissioner McCulloch-Yes, it was a watershed report. It said a few things but 
at its simplest it said: cautions were down, referrals to juvenile justice teams were down and 
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I would like to commence this evening by acknowledging the traditional 

owners of these lands, the Noongar people, and by paying my respects to 

their Elders past and present. 

It is a pleasure and an honour to have been invited to address the 

inaugural Custodial Transport Forum. It is particularly pleasing to note 

that all Australian jurisdictions, some jurisdictions overseas, and a 

number of different agencies are represented here this evening. The 

opportunity which this Forum provides for the interchange of ideas and 

experiences can only help to improve the way in which this important 

custodial function is performed. 

It is also, I think, particularly fitting that the inaugural Forum has been 

held in Western Australia. That is not just because Perth is such a great 

city to visit - even in the middle of winter - but because custodial 

transport is such a big issue in this State. 

Western Australia occupies almost one-third of a continent. It is the 

second largest subnational jurisdiction in the world, in terms of 
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geography. Our population of about 2,000,000 is miniscule compared to 

our geographical area. Of that population, about three quarters live in 

Perth. This means that the rest of this State is very sparsely populated 

indeed, with the consequence that roads and transport systems generally 

are not comparable to those which are found in densely populated 

jurisdictions, and the distances to be covered are vast - often across 

hostile terrain in an unforgiving climate. 

And to compound these issues, regrettably, regional Western Australia 

provides a disproportionately large amount of the crime which is dealt 

with in our courts, and a correspondingly disproportionately large number 

of persons who are arrested and imprisoned. This is, of course, a 

reflection of the gross over-representation of Aboriginal people in the 

justice system of this State - a subject of which I have spoken many 

times. But tonight is all about transport, so I will resist the temptation to 

rant once more about the steadily worsening position in relation to 

Aboriginal imprisonment rates. It is sufficient to say that, for all these 

reasons, Western Australia is a particularly appropriate place to hold the 

inaugural Forum addressing custodial transport. 
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The History of Custodial Transport 

Of course, Australia itself owes its ongms to custodial transport. 

Following the American War of Independence, America ceased to be an 

appropriate destiny for Britain's unwanted felons. By 1784, the prison 

hulks on the Thames estuary and the prisons themselves were filled to 

bursting. Even Newgate Prison, which was rebuilt at the time, was so 

over-crowded that 300 convicts had to be taken from Newgate and put on 

a hulk in Portsmouth Harbour. After transporting those prisoners to an 

island in West Africa was rejected, Botany Bay was chosen in part so that 

convict labour could be used to establish a base of strategic importance 

having regard to the increasing French influence in the far east. Captain 

Arthur Phillip was chosen to lead the first fleet to Port Jackson and on 

6 January 1787, the first convicts were loaded from the Woolwich hulks

the men onto the ship Scarborough, and the women were put aboard Lady 

Penrhyn. However, they sat there for 2 months awaiting the assembly of 

the rest of the fleet. In the result, 736 convicts set out in the first fleet; 

most of them were Londoners. The majority (431) had been sentenced 

for minor theft, another 93 for breaking and entering, 71 for highway 

robbery, 44 for stealing cattle or sheep, 31 for robbery with violence, or 

mugging, and the rest for miscellaneous other offences. The second 

oldest women on the first fleet, Elizabeth Beckford, was 70 years of age. 

She was sentenced to 7 years transportation for stealing 12 pounds of 
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Gloucester cheese. The oldest female convict III the first fleet was 

Dorothy Handland, who was 82 years of age when she received 7 years 

transportation for peIjury. In 1789, after surviving the horrendous 

journey, she hanged herself from a gum tree at Sydney Cove, becoming 

Australia IS first recorded suicide. Thomas Hawell received the same 

sentence for stealing one live hen to the value of tuppence, and one dead 

hen, also to the value of tuppence. Elizabeth Pawley, who was 22, raided 

a kitchen in Norfolk, taking a bit of bacon, flour, raisins and butter. She 

was sentenced to hang but was reprieved and sentenced to transportation 

instead. Thomas Chaddick was sent to Australia for stealing 

12 cucumber plants. 

The youngest boy sentenced to transportation was John Hudson who was 

9 years of age. He had stolen some clothes and a pistol. The youngest 

girl was Elizabeth Hayward, aged 13, who had stolen a linen gown and a 

silk bonnet worth 7 shillings. 

There has been a temptation to romanticise the composition of the 

convicts sent to Australia by supposing that they comprised political 

prisoners, ladies of the night, and other colourful characters. 

Unfortunately, the truth is rather more bland and it must be acknowledged 

that the founding stock of our nation were mainly petty thiev~s. 



6 

The conditions in which convicts were transported to Australia were 

appalling. Prisoners were fitted with short rigid bolts between the ankles 

- about 9 inches long, which incapacitated them. They would normally 

be chained to another prisoner, and confined to the hold during the entire 

period of the journey. The holds were overcrowded with very little 

ventilation. Disease and infestation were rife. The mortality rate on the 

second fleet was a disgrace. Of 1,000 prisoners who sailed from 

Portsmouth, 267 died at sea and another 150 shortly after landing. That is 

more than 40 % of the consignment 1 • 

The Transport of Convicts to Western Australia 

Western Australia had been founded in 1829 on the basis that it would be 

populated by free settlers. That was thought to be an advantage, because 

it avoided what was described in those days as the "convict stain". 

However, as the other colonies became disenamoured of transportation, 

and the fledging Swan River colony saw the need for cheap indentured 

labour and in particular for the Empire IS resources that supported convict 

settlements, the Legislative Council of Western Australia passed an 

ordinance permitting transportation. The first boatload of convicts 

arrived at Fremantle on the Scindian at the beginning of June in 1850. 

Western Australia was the last place to receive English convicts, but 

I I am indebted to Robert Hughes "The Fatal Shore" for this information. 

.. 
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received some 9,000 until transportation ceased in 1868. Over that 

period, convicts accounted for more than half of the population increase 

in the colony. 

The conditions of prisoner transport within the colony were not much 

better than those applying to transport to the colony. Perhaps the 

grimmest example from the 19th century involves the tragic death of an 

Aboriginal man, Thackabiddy, near Carnarvon in 1884. Thackabiddy 

was suspected of sheep stealing. Although no warrant was issued for his 

arrest, he was confronted by some station owners who were armed with 

rifles and revolvers. Thackabiddy had a spear, two kylies and a throwing 

board. In circumstances which were never fully explained, Thackabiddy 

was shot through the throat. He was then chained to a horse by a chain 

affixed around his neck. It was intended that he be made to walk about 

130 miles to the nearest police station in Carnarvon in that condition. On 

the way, there was another altercation, the circumstances of which were 

again never fully explained, which resulted in Thackabiddy being shot 

again - this time through the ankle. After that, he was dragged along the 

ground by the chain affixed around his neck for almost a mile, before he 

was tied with his hands behind a tree. He was then abandoned and he 

died. A police constable who came upon the scene described it in the 

following terms: 
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"I followed the tracks on till I came to the deceased native. I found 
the body lying on its left side, with its back to the tree. The elbows 
were tied tightly behind the back with a police strap. There was a 
chain fastened around his neck. I examined the body, upon which I 
found the following wounds: - One through the chin and into the 
neck, one across the arm, a bruise on the face, a bullet hole right 
through one of the ankles, and a raw patch on each shoulder, which 
appeared to have been produced by dragging. I took the body to 
Carnarvon, where it was buried with the chain around the neck." 

Charles Clifford, who had dragged Thackabiddy behind the horse, and 

tied him to the tree and abandoned him, was charged with manslaughter. 

Justice Sir Edward Stone, who later became Chief Justice, presided over 

the trial which commenced in the Supreme Court at Perth on 9 January 

1884. The trial opened with controversy about the matter having been 

remitted to Perth, instead of being tried in Geraldton. The press had 

asserted that the government had brought pressure on the chairman of the 

Geraldton Quarter Sessions to cause him to remit the matter to Perth, 

because it was thought that Clifford might receive a more favourable jury 

in Geraldton. The Attorney General, Alfred Hensman, who later became 

a judge of the Supreme Court, opened the case with a resolute denial of 

those assertions. I digress to observe that Hensman was a colourful 

character, whose disputes with Governor Broome were legendary and 

ultimately led to him leaving office and the two men managed to argue 

about whether he had resigned or been sacked. He later sued Winthrop 
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Hackett, the publisher of The West Australian, and obtained £800 

damages - a prince's ransom in those days. 

Returning to Thackabiddy's case, the Attorney General gave an 

impassioned closing address. It is described by the Reverend John 

Gribble in his book appropriately entitled "Dark Deeds in a Sunny Land" 

in the following terms: 

"The Attorney General . . . insisted upon the inalienable and 
incontrovertible right of the black man to obtain the same amount 
of legal protection and justice as that accorded to one possessed of 
a skin of a lighter hue, since both were subjects of Her Royal and 
Imperial Majesty, and therefore stood on level ground before the 
majesty of the law. He concluded a most impassioned speech, by 
calling upon the jury to decide the case upon its merits, just as if 
the wretched victim had been one of their own colour, kindred and 
race." 

In his address to the jury, Justice Stone expressed the firm conviction that 

Clifford should have been indicted for murder instead of manslaughter -

although the Reverend Gribble described this as "a most impartial 

address". 

If there was any deliberate intervention for the purpose of transferring the 

trial to Perth to obtain a jury less favourably disposed to Clifford, it didn't 

work. After 20 minutes deliberation, the jury returned a verdict of not 

guilty. Justice Stone then addressed Mr Clifford, advising him that 
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although he had been acquitted, unless he mended his ways, he was 

bound to reappear in court. It seems a fair inference that Justice Stone 

did not share the jury's view. 

Modern Times 

Moving forward to contemporary times, I am pleased to acknowledge 

that there has been a considerable improvement in the arrangements for 

the transport of prisoners in Western Australia since Thackabiddy's day. 

This is not to say that there is not room for further improvement, and 

hopefully one of the outcomes of this Forum will be such improvement. 

No doubt over the course of the Forum, you will be discussing issues 

relating to minimum standards for transport vehicles, vehicle design, 

incident management and other measures designed to ensure the health 

and safety of all concerned in custodial transport. There is of course a 

vitally important human dimension to your deliberations, arising from the 

fact that prisoner transport involves taking people who have no capacity 

to refuse from one place to another. As all human transport involves a 

degree of risk, the lack of consent creates a duty to ensure that risk is 

minimised. 

However, from my perspective, the mam problem with custodial 

transport in Western Australia is that there is simply far too much of it. It 
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has been reported that for each of the first 4 years over which the 

government contracted out the position of custodial transport services in 

Western Australia, the contractor, on average, transported over 50,000 

persons in custody and covered over 2,000,000 kilometres doing so. 

Those figures would presumably exclude transport by police which is 

significant in some of the more remote areas. 

Public attention was drawn to issues relating to custodial transport in this 

State following the tragic death of Mr Ian Ward after he was transported 

by a van which was to take him from Laverton to the Eastern Goldfields 

Regional Prison on 27 January 2008. As those events are likely to be the 

subject of a Coronial Inquiry in due course, it is not appropriate for me to 

make any further comment upon them. 

However, as a result of those events, I created a Committee which labours 

under the unwieldy title of "The Transport of Persons in Custody 

Working Group". I chair that Committee. Its membership includes the 

Chief Judge of the District Court, the Chief Magistrate, a Children's Court 

Magistrate, the General Manager of Legal Aid, the Director of Legal 

Services of the Aboriginal Legal Service of Western Australia, 

representatives of the Department of the Attorney General, the 

Department of Conective Services, the Office of the Custodial Inspector 
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and the WA Police. The objective of the Group is fairly simply - it is to 

take all practicable steps to reduce the amount of prisoner transport in 

Western Australia. 

Now, even a Judge is capable of understanding that if you want to reduce 

the transport of prisoners in custody, there are really two ends of the issue 

that need to be tackled. The first is reducing the amount of people in 

custody, and the second is avoiding the need for them to be transported. 

At its first meeting, the Working Group tackled the first issue - that is, the 

number of people in custody. Of course, there is not much that can be 

done administratively in relation to sentenced prisoners despite the fact 

that contrary to popular belief, the imprisonment rate in Western 

Australia has more than doubled over the past 20 years. But there are a 

significant number of persons, often Aboriginal, who are transported 

large distances because bail has been refused, and there is no adequate 

custodial facility where they have been arrested. Often such persons will 

be arrested in a town or community which does not have a resident 

Magistrate. Sometimes, such as in the East Kimberley or the Western 

Desert, they will be arrested more than 1,000 kilometres from the nearest 

resident Magistrate. The original decision in respect of the grant of bail 

will be made by the local police sergeant and if the decision is to refuse 
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bail, reviewed by a Justice of the Peace, if such a Justice is available. If 

the Justice of the Peace confirms the decision of the police to refuse bail, 

the prisoner will then be transported, perhaps over a very long distance, to 

somewhere where he or she can be appropriately detained and brought 

before a court. That is precisely what happened in Mr Ward's case. 

Not uncommonly, when that person is brought before the Magistrate, bail 

is granted, which then gives rise to the problem of "stranding", to which I 

will return. 

Experience tells us that in cases in which the police are opposed to the 

grant of bail, it is very unlikely that the local Justice of the Peace will 

grant bail over police opposition. I mean no disrespect to Justices of the 

Peace in making that observation - their contribution is essential to the 

administration of justice in our State - particularly in regional and remote 

communities. But they are not trained in law and have only limited 

exposure to the justice system. It is natural that they are likely to defer to 

an experienced police officer. By contrast, legally qualified Magistrates 

are accustomed to making bail decisions every day, and very experienced 

at evaluating the various issues that have to be taken into account in 

respect of such decisions. 
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The strategy upon which the Working Group resolved was to endeavour 

to implement arrangements which will enable bail decisions to be made 

by a Magistrate before a prisoner is transported any significant distance, 

wherever that is practicable. The President of the Children's Court has 

issued a Practice Direction to ensure that occurs in the case of juveniles 

who are arrested, and arrangements have been made for duty Children's 

Court Magistrates to be made available by audio visual link from Perth to 

review any bail refusal at short notice. 

There are some practical difficulties in implementing the same 

arrangements in relation to adult offenders throughout the State. 

However, the Working Group is committed to that course, and has the 

support of the government in that regard. Steps are being taken to 

implement the necessary procedures as soon as appropriate resources can 

be made available. Essentially , the procedure will be that in cases in 

which the police refuse bail, attempts will be made to bring the matter 

before the nearest regional Magistrate by audio visual communication, or 

telephone if audio visual is not available, as soon as possible and before 

the prisoner is transported. If, for some reason, the regional Magistrate is 

not available, the question of bail will be referred to a Perth-based 

Magistrate who will deal with the matter by audio visual link, or phone if 

audio visual is not available. Through this means, we hope to avoid 
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custodial transport in cases in which bail is ultimately granted. So, by 

this means, persons who are to be granted bail will be released from 

custody before the need for their transport arises. 

The next strategic direction which has been pursued by the Working 

Group has been to minimise the need for transport of persons who are 

detained in custody, either before or after sentence. The policy which has 

been endorsed by all courts is that a prisoner in custody should only be 

physically required in court if he or she is to be tried or sentenced - and in 

some instances, sentencing by audio visual means has proven quite 

satisfactory. In all other instances, audio visual means are to be used to 

secure the "virtual" presence of the prisoner in court. 

In order to implement this strategy, there has been a general review of the 

audio visual facilities available in the courts throughout Western 

Australia. The number and standard of our audio visual facilities in 

regional courts has been improved significantly over the last 12 months 

or so, and in metropolitan Perth there has been a huge improvement in 

our access to those facilities following the opening of the District Court 

Building. Every criminal court in that building is now audio visually 

enabled. 
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However, just as it takes two to tango, there must be two ends to every 

audio visual communication. Obviously it is not much use having 

25 audio visually equipped courts in Perth wanting to utilise the audio 

visual equipment to secure the "virtual" presence of persons in custody at 

10 am, if each prison only has one audio visual facility. Accordingly, we 

are hoping to expand the number of audio visual facilities in our prisons 

and detention centres. 

We have also realised that a lot of pnsoner transport IS simply 

unnecessary. Quite often, due to a breakdown in communication or a 

failure to comprehend the reason for a court appearance, a prisoner might 

be transported vast distances from the north of the State to appear in court 

in Perth when his or her physical presence was quite unnecessary. 

Sometimes this can involve transport over 4 days coming to Perth, and 4 

days returning to Roeboume or Broome Prison. With a view to reducing 

these incidents, the Department of Corrective Services is investigating a 

proposal to designate an officer in each custodial facility who will be 

charged with the responsibility of investigating and reviewing any 

proposed prisoner transport before it occurs, for the purpose of 

ascertaining whether it can be avoided by, for example, the use of audio 

visual facilities. My expectation is that the review will show that the cost 
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of providing such a resource will be more than covered by the savings to 

be incurred as a result of reducing prisoner movements. 

Stranding 

I have already mentioned the related problem of prisoner "stranding" 

following release from custody at the expiration of a sentence or by 

reason of the grant of bailor an acquittal. Some years ago, there were 

issues about which, if any, agency would bear the cost of repatriation of 

such persons. Sometimes the failure to resolve those issues meant that 

the person would remain stranded, until, of course, they got into trouble 

and were re-arrested. The issue of responsibility for the cost of 

repatriation is now largely resolved, as there is statutory power for the 

Commissioner of Corrective Services to fund that cost. However, there 

are still problems identifying people who need to be repatriated. 

Accordingly, the Working Group has implemented a strategy of inviting 

all legal representatives to raise any stranding issue before the court, 

where a person is about to be released, so the Magistrate or Judge can 

conduct appropriate inquiries to ascertain whether travel arrangements 

have been made. In default, the court custody contractor has been 

instructed to inquire of any person who is about to be released in respect 

of their proposed travel arrangements, and to refer any issues arising as a 

result of those inquiries to the Department of Corrective Services. 
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Achievements 

Despite the difficulties which confront custodial transport in a State 

which is as vast and as sparsely populated as Western Australia, I am 

pleased to report that steady progress is being made in this area. Prison

court-prison transfers declined during 2006/07 by 14 %. The Children's 

Court has implemented the new procedures to which I have referred. 

New and improved audio visual technology is being rolled out around the 

State, and I am confident that greater use of that technology has the 

capacity to substantially reduce the number of prisoner movements. 

Of course, many prisoner movements will be unavoidable. That is why I 

am so encouraged by this Forum, which will provide an important 

opportunity to improve the systems in place for the management of 

transport of persons in custody. Despite a rather brutal history of 

custodial transport to and within Australia, this Forum can address, and 

hopefully resolve the very real risks and dangers associated with the 

transportation of persons in custody. 

I would also like to acknowledge the importance of the provision of 

custodial transport services. The atteridance of persons in custody at 

courts for trial or sentencing, access to medical services and prisoner 
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leave for compassionate purposes are all essential components of our 

contemporary custodial arrangements. It is vital that those prisoner 

movements be undertaken safely, humanely and efficiently. I am 

confident this Forum will enhance the achievement of those important 

objectives. 
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Introduction 

It is an honour and a privilege to have been invited to address this 

gathering of leaders within the Department of Corrective Services. Given 

the topic of my address, it is more than usually appropriate for me to 

commence by acknowledging the traditional owners of the lands on 

which we meet, the Noongar People, and by paying my respects to their 

elders past and present. 

The over-representation of indigenous offenders 

I have often described the gross over-representation of Aboriginal people 

within the criminal justice system of Western Australia as one of the 

biggest issues confronting that system. I will continue to do so until there 

is some indication that we are making progress in reducing the extent of 

that over-representation. Tragically there is no sign of that progress at the 

moment. All the statistical indicators relating to the over-representation 

of Aboriginal people in our justice system continue to get steadily worse. 

The magnitude of the imbalance between Aboriginal people and other 

ethnicities within the group of offenders convicted and sentenced by our 

criminal courts will be well known to everybody at this meeting. 

However, because my paper will be published to a wider audience, and' at 

the risk of depressing us all, I will recap on some of those statistics. 

The United States has the highest rate of adult imprisonment in the world. 

The Pew Center reported in 2008 that approximately one in 100 adults in'. 

the US was in prison. Within that group, the highest adult incarceration 

rate was for African-American males, where the rate was one in 15. The 

rate of incarceration of adult Aboriginal men in WAin June 2008 was 

also one in 15. Put another way, tonight about one in 15 adult Aboriginal 
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men will spend the night in prison. That is equivalent to the highest 

incarceration rate within the country having the highest incarceration rate 

in the world. 

The Pew Center reported that the highest rate of female incarceration in 

the United States in 2008 was for African-American women. That rate 

was one in 203. In Western Australia in 2008, the rate of incarceration of 

adult Aboriginal females was about one in 160. So the rate of 

imprisonment of Aboriginal women in Western Australia is worse than 

the rate of incarceration of African-American women in the United 

States, and may well be the highest in the world. 

If both genders are combined in the US in 2008 the overall rate of 

incarceration of adult African-Americans was one in 29. In Western 

Australia in the same year the rate of incarceration of adult Aboriginals 

was one in 28. The disparity between the rates of imprisonment of 

Aboriginals and non-Aboriginals is much higher in Western Australia 

than between different ethnicities in the United States. In Western 

Australia adult Aboriginals are imprisoned at 25 times the rate of 

non-Aboriginals. In the United States African-American adults are 

imprisoned at seven times the rate of white American adults. So, 

notwithstanding that the United States is a significantly more punitive 

society, in Western Australia Aboriginal people are being imprisoned at 

about the same or higher rates (in the case of women) as the most 

imprisoned ethnic group in that country. 

If these figures are not depressing enough, let us move to the rates of 

juvenile detention. A recent report published by the Australian Institute 

of Criminology confirmed that Western Australia has by far the highest 
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rate of detention of indigenous juveniles in Australia - about 700 per 

100,000 in June 2007. The next highest rate of incarceration of 

Aboriginal juveniles was South Australia, where the rate was 528. 

Conversely, in Western Australia the rate of detention for non-indigenous 

juveniles is one of the lowest in the country. 

The proportion of Aboriginal juveniles in detention in Western Australia 

has, in recent years, generally varied between 75% and 80% of all those 

detained. This is obviously a portent of the future. Absent dramatic 

change in current trends, it is highly likely that these young Aboriginal 

offenders will form part of the group of adult Aboriginal offenders who 

are so over-represented in our prisons. 

Rates of reoffending 

Punishment serves many purposes. One of those purposes is the public 

denunciation of those who transgress the laws of our society. Another is 

the recognition and vindication of the rights of the victim of the offence. 

Another of those purposes is the discouragement of offending, and 

reoffending. The imprisonment of Aboriginal offenders is singularly 

unsuccessful in reducing the likelihood of them reoffending . This 

proposition is amply demonstrated by comparing the rate at which 

non-Aboriginal prisoners return to prison, compared with the comparable 

rate for Aboriginal prisoners. 

About 40% of male adult non-Aboriginal pnsoners leaving pnson 

between 1 July 1998 and 30 June 2008 had returned to prison before early 

May 2009. However, in the case of Aboriginal prisoners, the equivalent 

figure was just under 70%. In the case of female prisoners the rate of 

Page 4 of 18 



return to prison for non-Aboriginal prisoners over the same period was 

about 30%, compared to about 55% for Aboriginal prisoners. 

In the case of juveniles the rate of return to custody over the same period 

for female Aboriginal detainees was about 64%, and for male Aboriginal 

detainees about 80%. Unfortunately the equivalent comparison for 

non-Aboriginal juvenile offenders was not available from the answers 

given by the Attorney General and Minister for Corrective Services to a 

series of Parliamentary questions which I have used for the other data I 

have specified, but there is no reason to think the comparison would be 

any less invidious than the comparison relating to adults returning to 

custody. 

The cost of dealing with young Aboriginal offenders 

The Auditor General's report in 2008 analysing the cost of dealing with 

young offenders provides valuable data on the over-representation of 

young Aboriginal offenders, and some of the economic cost to the 

community of their offending. 

The Auditor General's report identified groups of young people who had 

varying degrees of formal contact with police over a five year period. Of 

the group of about 1,000 young offenders who had more than 10 formal 

contacts with police over that period, 80% were male, 75% were 

indigenous, and 55% lived in regional Western Australia. 

A group of about 120 young people who had 25 or more fonnal police 

contacts over the last five years was identified. They were predominantly 

male, indigenous, and lived in regional Western Australia. The majority 

of these young people entered the justice system as soon as they could be 
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held criminally responsible for their actions at the age of 10. The Auditor 

General calculated the cost to the justice system of dealing with the 250 

young people who had most contact with that justice system over their 

juvenile years - that is, between the ages of 10 and 17. He estimated that 

cost to be $100 million - that is, approximately $400,000 for each and 

every child in that group. The rates of return to custody to which I have 

already referred show that even expenditure at these extraordinary levels 

is spectacularly unsuccessful in discouraging young Aboriginal offenders 

from reoffending. 

Hence the title to this paper. An alarmingly high proportion of the 

Aboriginal population of Western Australia are caught in a metaphorical 

revolving door at the entrance to the criminal justice system. They will 

often enter that system at a very young age - perhaps at or about the age 

of criminal responsibility, which is the age of 10. The seriousness of 

their offending will progressively elevate, to the point where they find 

themselves in detention. In due course they 'graduate' from the juvenile 

justice system into the adult justice system and receive prison tenns. 

Although they may emerge from the system, from time to time, through 

the revolving door, they quickly re-enter through that same door. 

Despite the expenditure of large amounts of public funds, there is no 

indication that we are any closer to breaking this tragic cycle. On the 

contrary, all the indications are to the effect that the problem is getting 

worse. 

The conclusion which I draw from this depressing picture IS that 

detention and imprisonment are not in themselves particularly effective at 

reducing the rate of offending among Aboriginal people. Put another 
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way, locking up Aboriginal people does not seem to have a significant 

effect on behaviour, either by discouraging offending in the first place, or 

discouraging reoffending. It may be that imprisonment does not have the 

same punitive force for Aboriginal people as it does for non-Aboriginals. 

Tragically, it may be that Aboriginal people have come to see 

incarceration as a rite of passage, the trauma of which is reduced by the 

fact that often they are reunited with incarcerated family members. I do 

not expect that these observations would come as a surprise to anybody 

working in the Department of Corrective Services of Western Australia. 

Behavioural modification 

A term like 'behavioural modification' tends to conjure up Orwellian 

notions of gulags and doctrinal 're-education'. I use that term in a much 

less sinister sense. A significant purpose of the criminal justice system is 

to discourage conduct which is contrary to the laws of the state. In the 

case of those who are tempted to transgress those laws, our purpose is to 

modify behaviour so as to encourage them to resist that temptation. In 

the case of those who have offended, our purpose, at least in part, is to 

modify behaviour so as to reduce the risk of reoffending. The 

fundamental objective in each case is to protect the community, by 

discouraging transgression of our laws. 

As I have endeavoured to illustrate, a purely punitive model is not very 

effective at modifying behaviour. In Western Australia it seems to be 

singularly ineffective in modifying the behaviour of Aboriginal people. 

How then do we stop the revolving door from returning those people back 

into the criminal justice system again and again and again? 
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When attempting to answer that rhetorical question, I think we must be 

realistic about the extent to which any intervention by the criminal justice 

system is likely to modify illegal behaviour by Aboriginal offenders. It 

should not be overlooked that Aboriginal people are grossly 

over-represented in the criminal justice system in this State mainly 

because they engage in criminal conduct more often than the other 

inhabitants of this State. The causes of Aboriginal crime are as many and 

varied as the many and varied circumstances of Aboriginal offenders. 

But there are some common themes which will be obvious to this 

audience. They include all those aspects of the 'gap' between the living 

conditions of Aboriginal people and those of non-Aboriginal people in 

our community. They include the lower standards of health enjoyed by 

Aboriginal people, lower and often inadequate standards of 

accommodation, poor participation rates in education and employment, 

social and family dysfunction, cultural dislocation, dispossession, 

substance abuse, despair and high levels of mental illness. Unless and 

until these massive and multifaceted issues are addressed and resolved, 

the over-representation of Aboriginal people within the criminal justice 

system of Western Australia is likely to continue. And obviously there is 

a limit to which agencies like courts and corrective services can address 

these deep-seated issues, which have defied resolution for many years 

now. But that is no excuse for not trying. 

This is also not to deny that the criminal justice system has components 

which structurally discriminate against Aboriginal people, at virtually 

every step within the system. In the juvenile area, Aboriginal children are 

less likely to be diverted from court than non-Aboriginal children, and 

more likely to be remanded in custody or given a sentence of detention. 

This is not because of racial discrimination by police or the courts, but 
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because the family circumstances and prior record of young Aboriginal 

offenders commonly count against the exercise of discretion in their 

favour. Similarly in the adult justice system, Aboriginal offenders are 

more likely to have adverse prior records, unstable residential and 

employment histories, and substance abuse issues, with the consequence 

that they are more likely to be refused bail, and more likely to be given a 

custodial sentence when convicted. 

Culturally appropriate programmes - custodial and non-custodial 

I am pleased to acknowledge that the material published by your 

department readily acknowledges the importance of providing effective 

and culturally appropriate programmes to Aboriginal offenders in both 

custodial and non-custodial environments. The conclusions I have drawn 

from the data reinforce the importance of utilising the intersection of an 

Aboriginal person with the criminal justice system as an opportunity for a 

beneficial intervention designed to reduce the likelihood of reoffending. I 

doubt that anyone would contest that fairly obvious proposition. 

However, as with many areas of life, there has unfortunately been a gap 

between aspiration and achievement in this area. As the then Acting 

Inspector of Custodial Services stated in his report following an 

inspection of Broome Regional Prison in October 2008: 

There is an almost complete absence of culturally appropriate programmes 
that address offending behaviour for Aboriginal prisoners. One consequence 
of this is the higher rate of recidivism (rate of return to custody or community 
corrections) among Aboriginal prisoners, which incidentally, is highest at 
Broome prison. 
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These observations were consistent with an earlier report by the 

Inspector, who observed that: 

Funding for rehabilitation in Western Australia is low compared to other 
jurisdictions - the lowest of all the mainland states. Funding for programmatic 
intervention and community reintegration programmes are particularly limited. 
Other jurisdictions have a heavy focus on both these forms of intervention. 
This based on the 'what works' literature, which points to these as important in 
reducing in-prison violence and recidivism as well as contributing to survival 
in the community. 

The Inspector has also reported upon the shortfall between the demand 

for rehabilitative programmes within the prison system, and the supply of 

those programmes. As I am sure you would be aware, in almost every 

area of programme delivery, demands substantially outstrips supply. 

In the case of Aboriginal offenders, there are at least two areas of 

behaviour in which programmes aimed at behaviour or modification are 

of profound significance. They are substance abuse and family violence. 

Despite the obvious and acknowledged significance of programmes III 

these areas, there have been considerable . difficulties involved III 

delivering programmes in these important areas to Aboriginal people in 

the regions where they are most needed. In regional Western Australia, 

substance abuse and family violence amongst Aboriginal people is at 

epidemic levels in some communities. I readily acknowledge and accept 

the practical difficulties involved in recruiting appropriately qualified 

personnel to live and work in these remote areas, in which there are 

chronic shortages of even the most basic infrastructure, such as housing. 

Those practical problems are heavily compounded by the fact that 

offenders are often living in relatively small communities separated by 

vast distances, which makes service delivery difficult and expensive. 

However, where those offenders are concentrated in large numbers by 
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reason of being incarcerated, programme delivery should be more 

feasible. 

It would be hypocritical of me to criticise your department for the 

imbalance between the services available in the regions, compared to the 

services available in the metropolitan area, when precisely the same 

criticism can be justifiably levelled at the courts. The Drug Court 

operates only in the metropolitan area, and all metropolitan Magistrates 

Courts have a Family Violence Court programme. However, there is no 

specific Drug Court which sits outside the metropolitan area, and the only 

specific Family Violence Court is in Geraldton (although it is specifically 

targeted at the needs of Aboriginal offenders in that region). 

Driving offences 

In 2007 a repOli by a committee chaired by Ben Wyatt MLC, which was 

created to investigate the effect which motor drivers licence and driving 

laws had on remote communities revealed the extent to which unlicensed 

driving, and driving offences generally, significantly contribute to the 

over-representation of Aboriginal people in our prisons. The rate of 

imprisonment of Aboriginal people is 12.5% for driving and vehicle 

offences, compared with 2.9% for non-Aboriginal people. Two-thirds of 

the offences giving rise to imprisonment are related to driving without a 

valid licence. 

There are significant structural issues at work which contribute to these 

statistics. The remoteness of many of the communities makes it 

extremely difficult for drivers licences to be obtained. Not uncommonly, 

because of the lack of alternative means of transport in the areas in which 

people live, young persons might be apprehended for driving without a 
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licence before they are legally eligible to obtain a licence. Sometimes 

that might be because they had been directed to drive a vehicle by an 

older person who is intoxicated. The consequence of their conviction is 

of course that they are automatically disqualified from holding a licence 

for a period. Practical necessity might prompt them to drive unlawfully 

again during that period, with the result that another automatic 

disqualification follows. The result of this tragic cycle is often that 

Aboriginal people living in remote communities have no realistic 

prospect of obtaining a motor drivers licence in the foreseeable future, 

under the current legal regime. By the time they get to their 13th, or 

23rd, or even 33rd conviction for driving without a licence, imprisonment 

seems the only appropriate penalty. By comparison to non-Aboriginal 

offenders who are in prison for driving offences, there are more 

Aboriginal offenders in prison for such offences who have never driven 

drunk or dangerously. 

The use of driving licence suspension as a means of fine enforcement also 

contributes significantly to this problem. Let me give another example. 

Suppose an Aboriginal person fails to vote for some reason - perhaps due 

to engagement in 'sorry' business on election day. The notification of the 

fine for failing to vote may never reach that person, as the collection of 

mail in remote communities can be somewhat haphazard. The 

notification of licence suspension following failure to pay the fine may 

not be received for the same reason. That person is then apprehended and 

convicted for driving while under suspension, which gives rise to an 

automatic disqualification, which sets in train the process of continuing 

disqualification leading ultimately to imprisonment to which I have 

referred. 
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One of the poor social indicators I have already mentioned as contributing 

to the over-representation of Aboriginal people in the criminal justice 

system is low rates of participation in employment. The difficulties to 

which I have referred in relation to driving licences significantly 

compound these problems, as the mining companies who are the likely 

source of employment in remote areas will generally not employ anybody 

without a driving licence. 

There is a significant structural problem here that needs to be addressed 

urgently. Pa11 of the answer lies in providing dedicated teams charged 

with the responsibility of improving the extent to which Aboriginal 

people in remote communities hold valid drivers licences. Another part 

of the solution lies in the modification of legal regimes which work well 

in the metropolitan area, but unjustly in the remote parts of our State. 

The Wyatt Committee has provided a report containing detailed 

recommendations relating to this problem. I would respectfully 

commend those recommendations to Government. 

Alternatives to custodial intervention 

In many jurisdictions with a rapidly escalating prison population, such as 

the United States and Western Australia, the cost of imprisoning 

increasingly large numbers of people has been noticed by those 

responsible for public policy. By 'cost' in this context, I mean economic 

cost, leaving out of consideration the many social costs which attend 

incarceration. Measured purely in economic terms, there is a real 

question as to whether the high cost of imprisonment represents the most 

effective deployment of public resources aimed at protecting the 

community. That question has been rhetorically posed because, of 

course, I am not the only person to have expressed the view that 
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imprisonment, of itself, is not particularly effective in modifying 

behaviour. General John Sanderson has observed that in Western 

Australia, about half of the money spent by the State on Aboriginal 

people is spent in the justice and corrective services systems. A 

significant proportion of that expenditure is incurred incarcerating people. 

On the evidence which I have set out above, it seems least possible that 

there would be better ways of spending that money in order to provide 

better protection to the community. In particular, if those resources were 

deployed to improve the availability of programmes aimed at beneficial 

behavioural modification, both in number and in geographical region, it 

seems to me to be very likely that the community of Western Australia 

would be better protected than by continuing to spend that money on 

incarceration. 

The judges and magistrates sentencing Aboriginal offenders in regional 

Western Australia commonly have no practical alternative to a custodial 

sentence because of the unavailability of non-custodial programmes, and 

limited availability of non-custodial supervision. Imprisoning offenders 

because of a lack of non-custodial options is expensive and 

counter-productive. It discriminates between regional and metropolitan 

residents, and has the consequence that the former are more likely to go 

to prison. 

The importance of country 

I claim no expertise in Aboriginal culture. However, like most 

Australians, I am aware of the profound significance of the connection 

between many Aboriginal persons and their country. It is a connection 

which transcends adequate description in the English language. It is I 

think a concept which those of us who are not steeped in Aboriginal 
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culture have difficulty comprehending. Nevertheless, despite these 

difficulties of the expression and comprehension, there does not seem to 

be any doubt that corrective services delivered on or near the country of 

an Aboriginal offender are much more likely to be effective. 

Again, I am pleased to note and acknowledge that your department has 

recognised this expressly in many of its publications. However, practical 

problems often preclude achievement of that objective. There are simply 

insufficient custodial and non-custodial services available in regional 

Western Australia to enable all Aboriginal offenders to maintain 

appropriate links with country and community while under either form of 

sentence. 

The geographical limits upon the availability of corrective services to 

Aboriginal offenders impose costs at a number of levels. It impedes the 

efficacy of the delivery of those services, and it has a significant 

economic cost in the form of prisoner transport. Despite genuine and 

concentrated efforts to reduce the transport of prisoners in custody, the 

time and money spent in such transports throughout Western Australia 

continues to accelerate. The most recent estimate of annual cost which I 

saw put the figure on the contracted services - and therefore excluding the 

Department's costs for the fleet and its maintenance - at just under 

$30 million. If that expenditure could be reduced because of the greater 

availability of services in the regions, those resources could be more 

productively deployed. 

Work camps 

One way of facilitating Aboriginal offenders staying on or near to 

country, and at the same time encouraging the development of vocational 
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skills, is through the provision of work camps. When I was presented 

with the research for this paper I was surprised to read that they are of 

relatively recent origin, although pleased to read that the number and 

range of those camps has expanded significantly over the last 10 years or 

so. 

Work camps seem to me to have a number of significant advantages over 

more traditional forms of incarceration. First, they might enable 

Aboriginal offenders to work on or near country. Second, they encourage 

the development of vocational skills, by facilitating engagement in 

productive work. Third, they provide an opportunity for Aboriginal 

offenders to make a positive contribution to their local community, by 

providing labour, which is often in very short supply in these areas. 

Previous custodial plans have foreshadowed the provision of mobile work 

camps, travelling throughout a particular region, such as the East 

Kimberley. This seems to me to be highly desirable. Again, such a 

programme would enable Aboriginal offenders to live on or near country, 

in ways that are more consistent with a traditional manner of life, 

acquiring vocational skills and providing much needed labour to the 

community. 

The number of places available in work camps in Western Australia is 

still very small, compared to the number of minimum security prisoners 

who might be eligible for placement in such a camp. For my part, I 

would strongly encourage the movement towards the development of 

these camps. 
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The Boronia Pre-release Centre 

The Boronia Pre-release Centre provides an important capacity to assist 

female offenders re-entering the community, as they approach the end of 

their sentence. However, the figures presented to me suggest that the 

percentage of Aboriginal women amongst those at Boronia is 

significantly less than the percentage of Aboriginal women within the 

prison population generally. While this may be a consequence of the 

characteristics of Aboriginal women offenders, including their offence 

types and criminal histories, the rates of return to custody which I have 

mentioned earlier suggest that those offenders are in greater need of 

assistance when re-entering the community, if they are to avoid returning 

to prison. 

Some good news 

Given the depressing character of some of the ground I have covered in 

this paper, let me finish with some optimistic observations. They flow 

from a meeting which I attended recently in which I had the benefit of an 

exposition of the plans relating to the new West Kimberley Regional 

Prison. I was particularly impressed not only with the plans for the 

physical construction of that prison, but also with the obvious thought, 

care and attention to cultural issues which had gone into the planning and 

preparation for that facility. The various proposals for greater Aboriginal 

participation in the management and operation of that prison are very 

much to be welcomed. The physical configuration of the prison is much 

more consistent with Aboriginal culture and tradition than more 

conventional prison designs. It is to be hoped that similar considerations 

can be brought to bear in other prisons predominantly accommodating 

Aboriginal people. 
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I have no doubt that your department is genuine in its commitment to 

addressing the devastating consequences which flow from the 

over-representation of Aboriginal people in the criminal justice system of 

this State. The difficulty - for all of us - is translating that commitment to 

practical outcomes. My hope is that the various agencies involved in 

addressing those problems, which include police and courts, not to 

mention the agencies responsible for addressing the manifold aspects of 

Aboriginal disadvantage which lie at the heart of the problem, can work 

together so that we can reverse the trends of recent years, . and remove 

Aboriginal people from the revolving door of the criminal justice system. 
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It is a great honour to have been invited to give this address to the Annual 

Conference of the Australian and New Zealand Society of Criminology. 

For reasons that will be developed during my address, it is of the utmost 

importance that the community have the benefit of empirical research and 

analysis undertaken in the field of criminal justice by impartial experts. 

The burden of this paper is the perhaps un surprising proposition that the 

development of policy and sentencing practices in this important area 

appears to be influenced more by the perception of populist views, than 

the scientific evaluation of empirical data. 

I should also confess that I am a frustrated criminologist, having 

completed a Master's degree in which criminology was a major 

component. However, I had little opportunity to apply what I learnt until 

my appointment to the bench three years ago. Given the eminence of this 

audience, I hope you do not recommend the revocation of my degree after 

hearing this address. 

Before going any further, I would like to acknowledge the traditional 

owners of the lands upon which we meet, the Noongar people of south

western Australia, and pay my respects to their Elders, past and present. 

Popular punitivism 

"Popular punitivism" IS an expressIOn which has been used in the 

criminological literature for some decades now. Obviously enough it 

reflects the support of the populous for increasingly punitive responses to 

criminal conduct. Later I will assess the extent to which, in a liberal 

democracy such as ours, popular perceptions influence those who have 

been elected to govern, and who wish to remain in government, in 
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relation to the laws which are passed by the parliamentary branch of 

government, and the policies which are applied by the executive branch 

of government. The judiciary, as the third branch of government, must 

not be left out of this analysis and so I will also endeavour to assess the 

influence which populist views have upon the judiciary. But I would like 

to start with some more general observations about the nature of 

democracy and the role of leaders in a democracy. 

Democracy 

The word democracy is derived from the Greek demokratia which is in 

turn a combination of the Greek words demos, which refers to the 

population of an ancient Greek State, or the people, and the Greek word 

kratos, which means power. So, in more contemporary language, 

democracy is "power to the people". 

The ancient Greek States are generally thought to have been the first 

societies to have developed democratic forms of government akin to 

those which we practise today, although it seems more likely that they 

were the first to have recorded their practices in a written fornl which 

survives today, and that forms of democracy were present in more ancient 

tribal communities. No form of government, including democracy, can 

be guaranteed to invariably produce the best outcomes. Socrates was an 

early victim of democracy. His eloquent and stinging criticisms of the 

majority which ruled ancient Athens resulted in him being put on trial for 

"colTupting the minds of the youth of Athens" . Following his conviction 

by a jury, he was asked to propose his own punishment. He suggested, 

perhaps facetiously, free dinners for life and a wage paid by the 

government. Ironically, these are the conditions today enjoyed by those 

who are sentenced to life imprisonment. At all events, Socrates' 
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suggestion was rejected by the jury, who sentenced him to death, which 

was achieved by administering the poison Hemlock. 

Democracy has had its detractors. Dr Mahathir Mohamad, the Prime 

Minister of Malaysia for 22 years, once observed: 

"Too much democracy leads to homosexuality, moral decay, racial 

intolerance, economic decline, single parent families and a lax 

work ethic." 

In other parts of the world, to paraphrase Rampaging Roy Slaven and 

H G Nelson "too much democracy is not enough". Perhaps the most 

extreme example is the US, where there appears to be great enthusiasm 

for electing everybody from legislators to Judges to District Attorneys to 

Sheriffs to dog catchers. I will return to the notion of an elected judiciary 

a little later. 

On balance, I incline to the view expressed by Winston Churchill in 1947, 

when he observed that: 

" . . . it has been said that democracy is the worst form of 

government except all those other forms that have been tried." 

Nevertheless, democracy in action is not always a pretty sight. There is a 

remark commonly attributed to Otto von Bismarck to the effect that: 

"If you like laws and sausages, you should never watch either one 

being made." 

Leadership in a democracy 

Leadership in a democracy borders on the oxymoronic. Those elected to 

govern depend upon the support of the majority for their election, and 

upon the continuation of that support if they wish to remain in office. If 
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they act contrary to the wishes of the people, it is likely that they will lose 

their support, and therefore office. On the other hand, the role of the 

leader is to direct the people as to the course to be followed. 

The tension III these positions is perhaps best reflected in the phrase 

attributed to the French politician Alexandre Auguste Ledru-Rollin in 

1857 when he said: 

"Eh! Je suis leur chef, il faillait bien les suivre" 

which translated means: 

"Oh well, I am their leader, I really ought to follow them." 

Richard Milhouse Nixon might appear to be an unlikely source of 

inspiration on the role of an elected leader. However, it seems to me that 

he put it very well when he observed: 

"Taking uninformed voters where they want to go is easy. Taking 

them where they should go is the role of the leader. To make what 

is unpopular popular is the supreme test of leadership." (In the 

Arena 1990) 

For reasons which I will endeavour to develop, it seems to me that this 

neatly encapsulates the challenge which faces those in the various 

branches of govemment responsible for criminal justice law and policy in 

contemporary Australia. There is nothing new about that challenge. 

Several millennia ago, Confucius observed: 

"Lead the people by laws and regulate them by penalties and the 

people will try to keep out of gaol, but will have no sense of 

shame. Lead the people by virtue and restrain them by the rules of 

decorum and the people will have a sense of shame and, moreover, 

will become good." (The Analects) 
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Punishment is popular 

Nor is there anything new about the popularity of punishment. In ancient 

times, punishment for transgressing the laws of society was swift and 

savage, and remains so in some contemporary societies. We are only 

here today because of the enthusiasm for punishment in 18th century 

England which resulted in those who were not sentenced to death being 

given very long sentences for relatively minor crimes. The prison 

overcrowding which followed made today's problems of overcrowding 

look mild. When the American colonists revolted and refused to take any 

more convicts from the mother country, the impetus for the settlement of 

Australia was created. 

In more recent times we have witnessed the fierce public denunciation, 

vilification and demonisation of sex offenders, particularly those who 

offend against children. Sex offending is abhorrent and must be, and is, 

punished severely. The societal impulse to protect the vulnerable from 

sexual exploitation by the powerful is an important public moral which 

must be fully reflected in our laws and in the practices of our courts. But 

the ferocity of recent public outcries, which have in some cases led to 

violent attacks upon perpetrators, appear to be based on the premise that 

most, if not all, sex offenders are vile and depraved sub-humans preying 

on victims randomly chosen from the community at large. These outcries 

have significantly elevated levels of fear about safety in public places. 

But how valid is the presumption which underpins these outcries? 

There are, of course, some sexual predators who match the profile 

underpinning these protests, and random attacks on victims in public 

places do occur. Public concern at those types of attack is entirely 

justified. But offenders of that kind and offences of that type are a small 
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proportion of the sex offences committed 1ll our community. The 

overwhelming majority of sex offences are committed by offenders 

known to their victims. Most offenders are not sub-human deviants 

jumping out from behind the bushes on a darkened suburban street, but a 

family member, friend or acquaintance of the victim and with whom the 

victim has enjoyed a perfectly normal relationship prior to the offence. 

They are the people next door who otherwise appear to live perfectly 

normal and ordinary lives. Of course, this does not mitigate their 

offending behaviour - it may aggravate it. 

The public demonisation of sex offenders has led to some significant 

legislative responses to the perceived popular view. Those responses 

include dangerous sexual offender legislation, where offenders who have 

been sentenced to a finite term of imprisonment can be detained 

indefinitely after the completion of their sentence on the basis of 

apprehended danger to the community. Legislatures have introduced 

these measures on the basis of community protection, and detention is 

only continued by a court after a finding that the offender presents an 

unacceptable risk to the community. This is a significant shift in penal 

policy. Offenders who have completed their punishment for the crimes 

they have committed are subjected to continued punishment, in the form 

of detention, because of their propensity to commit further crimes. 

Other legislation which responds to the public demonisation of sex 

offenders is the legislation now found in most jurisdictions under which 

those convicted of sex offences are entered in a register and required to 

report regularly to police. The legislatures have introduced this 

legislation on the basis of the need to protect the community from 

predatory sexual offenders. But because the profile of most sex offenders 
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is quite different to the perception which underpins this legislation, most 

of those caught within its net are unlikely to be a danger to the public at 

large. Their offences have been committed against family members and 

friends, who will very likely be aware of their conviction and their 

propensities. 

It also seems to me that the breadth of this legislation means that it 

operates in ways which, in some cases, is contrary to the objective of 

protecting the community from further crime. For example, there are a 

significant number of cases coming before our courts involving 

consensual sexual relationships between Aboriginal teenagers, one of 

whom may be under 16, in regional and remote communities. I am not 

here talking of predatory behaviour involving very young girls and much 

older boys or men. All children must, of course, be protected by the law 

but the consequence of a conviction is that the offender has to be labelled 

as a sex offender and required to report to police indefinitely on terms 

and conditions to be set by the police. I will refer later in this paper to the 

gross and worsening over-representation of indigenous people in the 

criminal justice system of Australia. In the light of that 

over-representation, one of our objectives has to be reducing the 

likelihood of young Aboriginal men being caught up in the justice system 

labelled as offenders, developing a self-image as an offender, and 

subjected to reporting conditions which, for cultural reasons, are less 

likely to be met by Aboriginal people than by non-Aboriginal people. 

The net result of many of these cases is that the offender is more likely to 

be imprisoned for breach of the reporting conditions imposed under the 

sex offender registration legislation, than for the original offence. There 

are other examples. I have even heard of one case in which a 14-year-old 

boy convicted of sending a saucy picture to his 12-year-old girlfriend by 
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mobile phone was caught up in the legislation and registered as a sex 

offender. 

Imprisonment rates 

Public enthusiasm for a predominantly punitive response to crime has 

waxed and waned. In the decades following WWII, development of 

public interest in psychology and sociology seems to have been 

associated with increased emphasis on a rehabilitative response. 

However, by the 70s, punitivism appears to have reasserted itself, 

accompanied by emphasis on the rights of the victim - a previously 

neglected area of discourse. Generally speaking, imprisonment rates (ie, 

rates of imprisonment per head of population) have risen in most 

countries, including Australia. The most significant increases III 

imprisonment rates in Australia have occurred over the last decade. At 

the risk of being parochial, I will demonstrate this proposition by 

reference to Western Australian data. 

In Western Australia between 30 June 2001 and 5 November 2009, the 

number of adult prisoners increased from 3170 to 4730 - that is, an 

increase of 49%. The prison population generally comprises two groups -

those who are under sentence, and those who are on remand awaiting 

trial. Breaking down the figures to which I have referred, the increase in 

adult remandees was from 557 to 700, an increase of 26%, whereas the 

increase in adult sentenced prisoners was from 2613 to 4030 - namely, 

54%. Growth in prisoner numbers was relatively consistent over this 

period, until about the middle of last year. In very general terms, prisoner 

numbers in Western Australia have gone from about 3700 in the middle 

of last year to about 4700 today. This is an increase of about 27% in 

under 18 months. To put this into context over the seven years between 
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mid 2001 and mid 2008, the prison population increased by 19%. In the 

week between writing the first draft of this paper and finalising it, the 

prison population rose by 43. I will return to this dramatic recent increase 

shortly. 

Aboriginal imprisonment 

Much of the increase in prisoner numbers over this period has been as a 

result of a dramatic worsening of the over-representation of Aboriginal 

people in our prisons. In terms of remandees, over the same period in 

Western Australia, the number of Aboriginal remandees increased from 

171 to 286 - an increase of 67%, whereas the number of non-Aboriginal 

remandees increased from 386 to 414 - only 7%. In relation to sentenced 

prisoners, the number of Aboriginal sentenced prisoners increased from 

901 to 1648 - an increase of 83%, whereas the number of non-Aboriginal 

sentenced prisoners increased from 1712 to 2382 - namely, 39%. 

This extraordinary increase in Aboriginal imprisonment is not unique to 

Western Australia. As Fitzgerald) points out, around Australia the 

number of indigenous people in prison increased from 4445 in 2001 to 

6694 in 2008. This is an increase of about 50%. This increase occurred 

notwithstanding the many recommendations of the Royal Commission 

into Aboriginal Deaths in Custody, most of which were aimed at reducing 

the rate of Aboriginal imprisonment. It occurred over a period during 

which most Australian governments adhered to a policy of attempting to 

reduce Aboriginal imprisonment. It is clear that the policies that have 

been adopted by those governments have failed miserably. I am aware 

that Maori are similarly over-represented in the prisons of New Zealand, 

I Why are indigenous imprisonment rates rising? - Jacqueline Fitzgerald - NSW Bureau of Crime 
Statistics and Research Issue Paper No 41 August 2009 
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but must confess that I have not tracked trends in the imprisonment rates 

for Maori over recent years. 

Fitzgerald has analysed the increment in Aboriginal imprisonment in 

New South Wales over that period in some detail. A significant 

component of that increment was an increase in remandees - by 72% -

comparable to the increment in Western Australia over approximately the 

same period. However, interestingly, her paper reveals that the number 

of indigenous adults brought to cOUli in New South Wales over the same 

period had fallen - from 21,156 in 2001 to 19,601 in 2007. Furthermore, 

the number of indigenous adults found guilty in New South Wales had 

fallen over the same period - from 15,023 in 2001 to 14,701 in 2007. So, 

over a period in which the number of adult Aboriginal people brought 

before the courts and convicted had reduced, in New South Wales the 

number of Aboriginal people denied bail and imprisoned increased 

significantly. 

Obviously this must mean that either a higher percentage of convicted 

Aboriginal people were being sent to prison or prison terms were 

increasing, or both. Fitzgerald's analysis proved each of those things. It 

also showed a change in the breakdown of offences for which Aboriginal 

people were convicted and sentenced to imprisonment, with a significant 

increase in those convicted and imprisoned for "offences against justice 

procedures, government security and operations", and an increase in those 

imprisoned for the offence type of "acts intended to cause injury". So, it 

seems likely that the significant increase in the New South Wales 

Aboriginal prison population is due to a combination of changes in 

offending behaviour and changes in judicial behaviour, including 

increasing denial of bai I and greater use of imprisonment. 
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The recent increase in W A 

As I have mentioned, there are about 1000 more people in prison in 

Western Australia today than there were in the middle of last year. The 

number seems to be growing exponentially. In the words of Professor 

Julius Sumner Miller, "Why is it so?" A significant part of the increase 

has come about as a result of changes in the practices and policies of the 

Prisoners Review Board (the WA equivalent of the Parole Board). In 

March of this year, when a new chairperson was appointed to that Board, 

the number of people on parole was a little under 1400. In October 2009, 

that figure had reduced to about 800. It therefore seems that about 60%, 

in rough terms, of the recent increase in prison numbers to which I have 

referred has come about as a consequence of changes in parole policies 

and practices. 

That still leaves about 400 additional pnsoners to be accounted for. 

Because the number on remand has actually declined in W A over the last 

18 months, that increase must be due to either or both of more people 

being sent to prison or longer prison terms being imposed. There was a 

change in the law in respect of sentencing over this period, in the form of 

the repeal of the so-called "truth in sentencing legislation". Without 

going into the detail of that legislation, it is sufficient to observe that it is 

unlikely this legislative change would have had any significant impact on 

those numbers over this period, not least because of the construction 

which has been put on that legislation by the Court of Appeal (and with 

which I respectfully agree). It seems therefore that a significant 

component of the dramatic increase in prisoner numbers over the last 

18 months is very likely due to the sentencing practices of the courts. 
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The nature of the prison intake 

Some, albeit hazy, picture of the nature of the prison intake in Western 

Australia over the last year is provided by an interesting answer to a 

parliamentary question in the Legislative Council of Western Australia. 

That answer reveals that over the period 1 November 2008 to 

30 September 2009, 4144 distinct adult persons became sentenced 

prisoners. Of these, 601 were identified as having psychiatric issues on 

their medical status record - that is, 14.5% of the total. Another 78 were 

identified as having intellectual disability - that is, 1.9% of the total. 

Another 20, or 0.5%, had no fixed abode. Of the same group, 1423 had at 

least one sentenced period of imprisonment due only to fine default. This 

is 34.3%. This is not to say that this group was only imprisoned for fine 

default, as they may have been serving other sentences, but it is a group 

who served at least some of their prison sentence only as a consequence 

of fine default. 

Of the same group, 2346 "have individual sentences attached to their term 

with maximum sentence lengths of 2 years or less, with no other 

individual sentence having more than 2 years maximum sentence length 

attached to the same term" - this is 56.6% of the total. This answer is 

somewhat Delphic, as it was given in a response to a question which 

asked for the number of prisoners sentenced to a crime "subject to a 

maximum penalty of 2 years or less". It is not immediately clear to me 

whether the answer relates to the actual sentence imposed, or the 

maximum sentence available to be imposed for the offence of which the 

offender was convicted. On any view, however, the answer indicates that 

when account is taken of fine defaulters and the group with shorter 

sentences, the majority of the prison intake over recent times has been 

fine defaulters and those who have been convicted of offences at the 
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lower end of the spectrum resulting in imprisonment. Other components 

of the answer indicate that a significant proportion of the intake have 

psychiatric or intellectual disability issues, and, of course, a very 

significant proportion of the intake is Aboriginal. 

So, while there is, of course, no "average" pnsoner, if there are any 

general characteristics of the recent prison intake in Western Australia, 

they include psychiatric disability, economic disadvantage (evidenced 

through an inability to pay fines), Aboriginality and offending at the 

lower end of the spectrum. 

The cost of imprisonment 

This dramatic increase in prisoner numbers m Western Australia has 

occurred after a period in which there has been very limited expansion in 

prison capacity. No new prison in Western Australia has been opened 

since 2001. In consequence, overcrowding in the prison system of 

Western Australia is chronic. Although the government has announced 

that new prisons will be constructed, the lead time for construction of 

those prisons means that overcrowding is likely to continue for some 

years. And if the prison population continues to increase at the current 

rate, the new prisons announced by the government will only cover part 

of the increase occurring during their construction, and will not improve 

the current circumstances of the prison population. Aside from the 

departures from basic human standards caused by overcrowding, it 

obviously has a negative impact upon any rehabilitative component of 

imprisonment, by adversely impacting upon the availability of vocational 

training and behavioural programmes - already in short supply in Western 

Australia. 
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To put the recent increment in prison numbers in Western Australia in a 

financial context, adequately housing an additional 1000 prisoners would 

require the construction of about four medium sized prisons. The capital 

cost of those prisons would probably exceed $600,000,000 depending on 

where they are built. The recurrent cost of keeping a prisoner in custody 

in Western Australia is about $100,000 per year, so an additional 1000 

prisoners give rise to recurrent expenditure of about $100,000,000. In a 

State budgetary context, the Department of Correct Services competes 

with other State departments like health and education for limited State 

resources. Capital expenditure on prisons, and recurrent expenditure 

maintaining prisoners necessarily reduces the resources available to build 

hospitals and schools, and to employ doctors, nurses and teachers. It is 

open to question whether a properly informed public would accept that 

hospitals and schools should forego resources so that we can incarcerate 

increasing numbers of offenders who commit less serious crimes and who 

are socially, economically and psychiatrically disadvantaged. 

These figures take no account of the indirect costs, social and financial, of 

imprisonment. Imprisonment disrupts families and increases welfare 

dependency. 

Is imprisonment effective in reducing crime? 

People are imprisoned for a number of reasons other than deterring 

reoffending. Those reasons include the need to publicly denounce and 

appropriately punish criminal conduct and to recognise offence caused to 

the victims of crime in a tangible way. The impression one gets from 

public debate is that there is also a perception that increasing the rate at 

which people are sent to prison, and the length of imprisonment, will 

reduce criminal behaviour. The data does not support that proposition. 
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In terms of recidivism rates, imprisonment does not appear to be 

particularly effective in Western Australia. About 40% of male adult 

non-Aboriginal prisoners leaving prison in WA between 1 July 1998 and 

30 June 2008 had returned to prison before early May 2009, and for 

Aboriginal prisoners, the equivalent figure was just under 70%. In the 

case of female adult prisoners, the rate of return to prison for non

Aboriginal prisoners over the same period was about 30%, compared to 

about 55% for Aboriginal prisoners. 

These are very broad indicators of lack of success. A more specific 

indicator is obtained by comparing the recidivism rates for a cohort of 

offenders sentenced to prison with a cohort of similar offenders given a 

non-custodial sentence. A recent analysis of that kind undertaken in 

relation to the W A Drug Court showed that those who successfully 

completed Drug Court (at a cost to the State of about $16,000 per year) 

had recidivism rates about one-third lower than those who served terms 

of imprisonment (at a cost to the State of about $100,000 per year). And 

such research as there is tends to suggest that the longer the term of 

imprisonment imposed upon an offender, the more likely that offender is 

to reoffend. So, while there are many good reasons for sending people to 

prison, it would be contrary to the evidence to place too much weight 

upon the prospect of imprisonment discouraging reoffending. 

Justice re-investment 

Cost benefit analyses of imprisonment have been undertaken In many 

jurisdictions. In the United States, the Council of State Government's 

Justice Center observed: 
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"State spending on corrections has risen faster over 20 years than 

spending on nearly any other State budget item - increasing from 

10 billion to 45 billion a year. 

Despite mounting expenditures, recidivism rates remain high and 

by some measures have actually risen. These failure rates are a key 

reason prison populations continue to swell nationally: the fastest 

growing category of admissions to prison is of people already 

under some form of community based supervision (many of whom 

were recently released from gaol or prison). Any real effort to 

contain spending on corrections must have as its centrepiece a plan 

to manage the growth of the prison population." 

As the Aboriginal and Torres Strait Islander Social Justice Commissioner, 

Tom Calma, has pointed out in a recent speech to the Australian Institute 

of Criminology, realisation of the imbalance between the cost and the 

benefit of imprisonment in other jurisdictions has led to the adoption of 

"justice re-investment programmes". Those programmes identify 

communities which have provided a disproportionate component of the 

prison population, and allocate a proportion of the resources spent on 

imprisoning members of that community to proactive attempts to reduce 

imprisonment in that community by improving community facilities and 

cohesion and the supervision of offenders within those communities. 

As the Social Justice Commissioner pointed out, the comparative figures 

for Australia are that about $2.6 billion per annum is spent on adult 

imprisonment, with about $650,000,000 of that being spent on the 

imprisonment of indigenous adults. In Western Australia, retired 

Lieutenant-General John Sanderson h,!-s observed that on the basis of the 

admittedly sketchy figures available, it seems likely that about half of the 
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money spent on indigenous people by the government of Western 

Australia is spent in the justice and correction systems. There is much to 

be said for the proposition that this is shutting the stable door after the 

horse has bolted. By the time Aboriginal people enter the criminal justice 

system as a result of multi-faceted disadvantage, it is often too late to 

effect meaningful changes in behaviour. 

Levels of reported crime 

It is illustrative to compare what has been happening in our courts and 

prisons over the last 10 years, with levels of reported crime. Again, at the 

risk of being parochial, I will use Western Australian data, which seems 

to be generally consistent with national data. At the broadest level 

between the year ending 30 June 2002 and the year ending 30 June 2008, 

total offences reported to police declined from 271,000 to 245,000. There 

was, however, a change in the character of reported crime over that 

period, in that the number of offences against the person reported 

increased from 23,000 to 33,000, whereas the number of property 

offences reported decreased from 229,000 to 189,000. 

At greater levels of specificity, over the 10 years ending 2008, in Western 

Australia, indexed rates of reported homicides declined by about 40%, 

armed robbery by 45%, burglary by 45%, motor vehicle theft by 50%, 

and other theft by 12%. However, over the same period, reported assaults 

increased by 27%. The indexed rate of reported sexual assaults stayed 

much the same. These figures are, of course, subject to fluctuations in the 

rates at which particular types of crime are reported. As the report rates 

for assault and sexual assault are notoriously lower than the rates of 

report in the other categories of crime to which I have referred, those are 
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the categories that are most susceptible to variation as a consequence of 

fluctuations in repOli rates. 

So, while one would never diminish the senousness of offences of 

assault, over the last 10 years there has been a general decrease in the 

rates of reported offending in Western Australia, and significant 

decreases in many of the categories of most serious offending, including 

homicide, armed robbery, burglary and motor vehicle theft. Over the 

same period, the prison population has increased dramatically. While 

some of that increase is likely due to increases in the number convicted of 

assault, and while there have been some changes to the law and to 

penalties over this period, including perhaps most significantly the 

introduction of a 6-month minimum prison term, it seems distinctly 

possible that the greater impact on prison numbers comes from courts 

sending a greater number of offenders to prison, and for longer. 

The most significant change in the laws relating to sentencing in this 

State in recent decades occurred when the discretion to set a minimum 

period before parole was replaced by a formula, but that occurred in the 

mid '90s and provides no explanation for increases over the last 10 years. 

Nor do increases in maximum penalties appear to be responsible for the 

increase, as such increases as have occurred have not, of themselves, 

significantly altered the tariff ranges generally applicable to the ordinary 

run of those offences. The "three strikes" legislation which results in 

mandatory imprisonment terms for some offenders appears to have had 

minimal impact on prison numbers, as those offenders would almost 

certainly have been imprisoned anyway. The most recent mandatory 

sentencing legislation has not yet been in operation long enough to have 

had any impact on prison numbers. 
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While it seems distinctly possible that the introduction of a 6-month 

minimum prison term may have increased the length of sentences at the 

bottom end of the scale, there was no spike in numbers following the 

introduction of those measures. So the evidence would seem to support 

the view that leaving aside the recent change in parole practices, the 

significant increase in prison numbers over that last 10 years in W A is 

most likely due to an increasingly punitive judiciary, and not to changes 

in the law, or to significant increases in the severity of offending. 

Public perceptions 

While it is always difficult to know with any accuracy what the 

perception of the general public is, the strong impression I get from the 

correspondence I receive, from public meetings I attend, from talk-back 

radio, bloggers and media reports is that there is a general perception in 

this State that crime in general is increasing and that punishment is 

decreasing. As we have seen, neither of these things is true. What then is 

the source of this disconnection between apparent public perception and 

reality? 

The nature of news 

As I have previously suggested on a number of occasions, it seems to me 

that the answer to this question lies in the nature of news. Most people 

gather the information which they use to derive their opinions from the 

media. By definition, the media will only report that which is 

newsworthy. The mundane and unremarkable will not be reported and 

will never come to the attention of the public. Human nature being what 

it is, events which reflect well on a person are much less likely to attract 

the attention of the editor than events which reflect adversely. 
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These general notions concerning the nature of news are supported by 

any reader's or viewer's observation that sensational crimes, because they 

have a component of sex or extreme violence, are much more likely to be 

reported than conventional crimes. The increasing prevalence of closed 

circuit television and video cameras within mobile phones provides the 

media with many more opportunities to broadcast gripping vision of 

criminal conduct than ever before. Naturally enough, when viewers are 

subjected to a significant increase in the videographic depiction of crime, 

they are likely to think that it represents an increase in crime, whereas in 

fact it may only represent an increase in media access to videographic 

material. 

A case in which a victim of crime, or the family of a deceased victim of 

crime emerges from court to express outrage at the lenience of the 

sentence imposed is more likely to be reported, especially if there are 

sound and vision bites for the media to use (such as the interview of the 

outraged victim or family member), than cases which lack these 

characteristics. It is highly unlikely that you will read in the newspaper 

an article to the effect that a judge or magistrate took account of all 

relevant factors and imposed an eminently reasonable sentence. Nor are 

the protestations of an offender or his or her family to the effect that the 

sentence was harsh likely to attract public attention because, after all, "He 

had it coming". 

So, the nature of news distorts the public perception of what is actually 

happening in our community, and of the response of our courts to 

criminal conduct. There is nothing new about this. The criminological 

materials published in previous decades have drawn attention to the 

tendency of media reporting to suggest that crime is rising when it is 
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falling, that sentences are soft when they are becoming increasingly 

harsh, and that prisons are easy when they are desperately overcrowded 

and grim. Research has also suggested that the disproportionate 

representation of certain kinds of exceptional crime leads readers and 

viewers to believe that their own risk of victimisation is far higher than it 

actually is. 

I hasten to emphasise that I do not criticise the media by these 

observations. The media naturally respond to the interests of their 

audience. And the media can have a beneficial impact on outcomes in the 

criminal justice area. Media attention upon a number of wrongful 

convictions in this State created political pressure for referrals to 

appellate courts which overturned those convictions. A more recent 

example of beneficial media intervention occurred just last week, when 

the media drew attention to the fact that a 12-year-old Aboriginal boy in 

Northam had been charged and presented to court on charges of receiving 

a Freddo Frog and a sign with a combined value of less than $6. After 

extensive publication of the story, the charges were withdrawn and the 

boy was referred to a juvenile justice team. 

Measuring public perception 

There is also a grave danger that the liberal access which modern media 

provide to individuals to express their particular points of views leads to a 

perception of public opinion which does not match the fact. Talk-back 

radio provides an audience to those who are enthusiastic about expressing 

their view. The same applies to telephone and internet polls in which 

responses are invited from the general public and public blog sites 

provided on the internet. Letters to the editor published in newspapers 
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are written by those who have a buming interest in seeing their view 

publicised. 

There is a real danger in this environment that both judges and politicians 

will take the views of the vocal minority as representative of the views of 

the majority, in the same way as viewers and readers will take the tiny 

proportion of cases reported in the media as representative of the whole. 

Perhaps some indication of this phenomenon is provided by the many 

studies which have placed members of the public in the same position as 

a sentencing judge, provided them with all the facts and circumstances of 

a particular case, instructions as to the law, and then invited them to 

impose a sentence. Those studies have repeatedly shown that, generally 

speaking, the public are more likely to impose a more lenient sentence 

than the sentence actually imposed by the judge. These studies suggest 

that members of the public might often give quite different answers to the 

question "Are sentences generally too lenient?" than to the question 

"What is the right sentence in this particular case?" The former may be 

influenced by general perceptions created and reinforced by the vocal 

minority, whereas the latter will properly be answered by reference to the 

particular facts and circumstances of the case (like the sentence actually 

imposed). 

The effect of apparent public perceptions on politicians 

Modem media also has an impact on the nature of political discourse. 

The nature of modem media drives politicians who wish to be successful 

to package their ideas in catchy sound bites rather than to engage in 

reasoned and measured public discussion. In a 10 or 20 second sound 

bite, it is impossible to rise to Richard Nixon's challenge and try to make 

the unpopular popular. It is much easier, in that context, to take the 

23 



24 

people where the politician perceIves they want to go. And the 

politician's perception of public opinion, communicated via the media, 

whether accurate or not, will reinforce the general perception of that 

OpInIOn. 

These various phenomena have combined in recent years to create, in 

most Australian jurisdictions, what has been called a "law and order 

auction", in which politicians endeavour to outbid each other on a scale of 

sentencing severity. This can lead to a form of punitive chicken, in which 

politicians from opposing parties take increasingly extreme views, daring 

the other to drop out of the bidding war at the price of electoral failure . 

Many jurisdictions, including W A, have seen legislation enacted as a 

consequence of this process, irrespective of which political party happens 

to be in power from time to time. 

The impact of apparent public opinion on police practices 

Police, like judges and politicians, all live within our community and are 

likely to be influenced by their perception of the attitudes of that 

community. The recent report of the Auditor-General on the juvenile 

justice system in Western Australia has shown that police practices in 

relation to court diversionary programmes in the juvenile justice area 

have changed significantly since diversionary programmes were 

introduced about 15 years ago. Following their introduction, police 

utilisation of those programmes was much greater than it is today. The 

Freddo Frog case I have already mentioned provides a cogent example of 

that. 
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The impact of public perceptions on the judiciary 

I would not like it to be thought for one moment that my reference to the 

impact of apparent public perceptions on politicians and the police singles 

those elements of the criminal justice system out for particular attention. 

That would be quite unfair and contrary to the propositions which I have 

suggested earlier in this paper. The data which I have reviewed suggests 

that it may well be the changing attitudes of the judiciary which has had 

the greater impact upon an increasingly punitive society. It is probably 

the judges and magistrates, not the politicians or the police who are 

sending more people to prison and for longer. This is not to say that the 

politicians and the police are without influence on the severity of 

punishment, in the laws which they pass and the policing practices which 

they adopt, but my analysis would suggest that the greater effect is 

probably that of changing attitudes within the judiciary. 

I do not suggest that judges are consciously influenced in the sentences 

which they impose by likely public reaction to a particular sentence. I 

have much greater confidence in the independence and intellectual rig our 

of the judiciary than that. 

This is not to say that judges are immune from personal attack. On the 

contrary, the pervasive aspect of modern media makes those attacks more 

direct and personal. Last year one of my judicial colleagues imposed a 

sentence which provoked a storm of media criticism. A blogger on the 

internet site provided by one of the media outlets provided the email 

address of the judge's associate and invited others to express their views 

on the sentence in forceful terms by an email directed to the associate. 

Until the blog was taken down, the unfortunate associate received 

hundreds of hateful and offensive emails. But, despite the vehemence of 
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the attacks made from time to time on members of the judiciary, I believe 

that we all discharge our duties as independently as we can, and without 

regard to personal consequences. 

In the context of my earlier remarks on democracy, I remarked upon the 

American enthusiasm for electing everybody, including judges. In that 

environment, I think it would be more difficult to be confident of the 

ability of a judge to deliver a decision uninfluenced by likely public 

reaction. Indeed, in many States where the judiciary are elected, judges 

maintain websites upon which their sentencing statistics are posted. The 

purpose of those web sites is to promote the judicial candidate as a 

tougher sentencer than his or her rivals. This may be part of the reason 

why the US has the highest imprisonment rate in the world. 

So, if judges are not influenced by likely public reaction in individual 

cases, why are more and more people being sent to prison and for longer? 

It seems to me to be at least likely that judges are just as influenced as 

politicians and police by their perception of community standards and 

expectations. If that is right, the judges must also address Richard 

Nixon's challenge and lead rather than follow. 

This does not mean that judges should wilfully ignore community 

expectations or standards. What it does mean is that judges have to 

assume at least part of the responsibility for shaping and encouraging 

community expectations and standards by better explaining what we do 

and why. This conclusion supports the proposition which I have 

developed in more detail in other papers to the effect that it is incumbent 

upon the judiciary to provide opportunities to the media to provide 

balanced information to the public about what occurs in our courts. It 
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also means that our procedures and decisions must be comprehensible to 

the public and that our decisions must be clearly explained. It is, I think, 

naIve to suppose that politicians will knowingly adopt policies which are 

electorally unpopular. The onus is therefore upon the judiciary to do 

what we can, assisted by the empirical research and analysis undertaken 

by criminologists, to inform reasoned public debate on these important 

Issues. 
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